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Foreword

This is an updated, revised, compiled and codified edition based on the lectures, notes and comments delivered by the late Professor Jose E. Cristobal, Professor Emeritus of the Baguio Colleges Foundation, College of Law and Dean Honorato Y. Aquino of the Baguio Colleges Foundation, College of Law. Some of the materials incorporated herein were the products gathered by this writer from jurisprudence as printed in the Supreme Court Reports Annotated and the Supreme Court Advance Decisions and the treatises and writings of known writers on the subject.

PART ONE

General Principles

Criminal procedure, defined: 

It is the method prescribed by law for the apprehension and prosecution of persons accused of any criminal offense, and for their punishment in case of conviction.

State the systems of criminal procedure.

1. Inquisitorial system: the detection and prosecution of offenders are not left to the initiative of private parties but to the officials and agents of the law. 

2. Accusatorial system: accusation is exercise by every citizen or by a member of a group to which the injured party belongs.

3. Mixed system: combination of the inquisitorial and accusatorial systems. 

   The rules of criminal procedure, how construed.
Criminal procedure is a penal statute. It must be strictly construed. Penal statutes, whether substantive or procedural, are to be construed strictly against the state, or liberally in favor of the accused.

 Cases governed by the rules of criminal procedure.
Generally, the rules are to be applied to cases pending and remain undetermined at the time of their promulgation. They may not be given retroactive effect if they would affect substantive or vested rights. However, the rules may be applied retrospectively when they are favorable to the accused. 
Constitutional limitations on the promulgation of rules of criminal procedure
Rules of procedure should not diminish, increase or modify substantive rights. (Phil. Constitution)

Criminal Jurisdiction, defined
It is the authority to hear and decide a particular offense and impose the corresponding punishment for it (Pp. vs. Mariano 71 SCRA 660.) This kind of jurisdiction is vested in the court and not in the judge. In multiple sala or branch courts, each sala or branch is not a distinct and separate court from the others. So that where a case is filed before a branch or judge thereof, the trial may be had or proceedings may continue before another branch or judge. (Lumpay vs. Moscoso 105 Phil. 568)
Jurisdiction of the court, how determined
a) Geographical limits of the territory over which it presides;
b) The action (whether criminal or civil) is empowered to hear and decide; 
Elements of criminal jurisdiction: 

The elements of criminal jurisdiction are:
1) Nature of the offense and/or penalty attached thereto;

2) Fact that the offense has been committed within the territorial jurisdiction of the court.

Requisites of valid exercise of criminal jurisdiction:

1) Jurisdiction over the Offense (subject matter)


2) Jurisdiction over the territory where the offense was committed.


3) Jurisdiction over the person of the accused.

Nature and concept of Jurisdiction over the Offense (subject matter)
Jurisdiction over the offense or over the subject matter refers to the power of a particular court to hear, determine and decide cases of a general class to which the proceeding in question belongs. It is conferred by law and not governed by the agreement of the parties. It remains with the court unless a law expressly divests it of that jurisdiction.

Law that governs the application of jurisdiction over the offense or subject matter
This kind of jurisdiction is governed by the law in force at the time of the commencement of the action and by the allegations of the complaint or information and not by the findings the court may make after the trial. (Buaya vs. Polo 169 SCRA 471)

Other factors that determine the jurisdiction of the court over the subject matter
The other factors that may also determine the jurisdiction of a court over the subject matter are:

1) Penalty imposable by the law violated;

2) Nature or kind of the offense committed as defined by the law violated;

3) The person or persons involved in the criminal action;

4) The nature of the position of the public officer involved;

5) The age of the offender and/or the offended party.(References: RA 7691;BP 129; Republic vs. Asuncion 231 SCRA 211; Llorente vs. Sandiganbayan, Jan. 19, 2000) 

Courts that exercise special jurisdiction in criminal actions?

Under our criminal justice system, we also have courts of special jurisdiction, like the Sandiganbayan.

The Sandiganbayan is a court that exercises exclusive original jurisdiction over cases involving public officers having a Salary Grade 27. Under this kind of jurisdiction over the subject matter; the commission of the offense in relation to the office is made as its basis of exercising jurisdiction. The office must be a constituent element of the crime so that the Sandiganbayan can take cognizance of a case. 
1. The salary grade of a public officer as basis of determining jurisdiction of the Sandiganbayan is: 

a. The nature of the position occupied by the public officer; 

b.  The level of difficulty and responsibilities attendant to the office.(Llorente vs.Sandiganbayan, Jan. 19, 2000) 

Another court of special jurisdiction is The Family Court. These courts are in level with the Regional Trial Courts. They exercise exclusive original jurisdiction over criminal cases where one or more of the accused is below eighteen (18) years of age; or where one or more of the offended parties is a minor below eighteen (18) years of age at the time of the commission of the offense on the assumption that the accused acted with discernment.
a. In the Muslim areas, we have the Shari’ah Circuit Courts that exercise exclusive and original jurisdiction over criminal cases involving: 

b. Offenses against customary law; 

c. Illegal solemnization of marriage under the Muslim Code; 

d. Marriages before expiration of the prescribed “idda”; 

e. Offense relative to subsequent marriage, divorce and revocation of divorce; 

f. Failure to report for registration any fact as required under the Muslim Code; 

g. Neglect of duty of registrars to perform their duty under the Muslim Code; and 

h. All other cases involving offenses defined and penalized under the Muslim Code.

Effect of lack of jurisdiction over the subject matter
All the proceedings had shall be considered a nullity. A judgment rendered is not a bar to subsequent prosecutions or indictments. Lack of jurisdiction over the offense can be raised at any stage of the proceedings. 

Where the court has no jurisdiction over the offense or subject matter, the only valid act it may perform is to cause the dismissal of the case.

Concept of jurisdiction over the territory where the offense was committed
A court has an inchoate right of jurisdiction over all crimes committed within its territorial jurisdiction, which is perfected on the institution of the action. The change in the territorial limits of the place may be a cause for a court to lose jurisdiction over the offense.

Concept of jurisdiction over the person of the accused

Jurisdiction over the person of the accused is acquired upon either the valid arrest or apprehension of the accused or upon the latter’s voluntary surrender. It may be waived by the accused under certain circumstances. (Santiago vs. Ombudsman 217 SCRA 633) The appearance of the accused by motion purposely to question the jurisdiction of the court over his person shall not be construed as voluntary appearance. (Palma vs. CA 232 SCRA 714)

Filing of bail or motion for bail not considered a waiver of jurisdiction over the person of the accused
The fact that the accused files a motion for bail or files the bail itself does not amount to a waiver of the right to question the jurisdiction of the court over his person. (Sec. 26, Rule 114) The posting of bail is not considered a waiver of the right to question the lack of preliminary investigation or to question the legality of arrest or even to question the jurisdiction of the court over the person of the accused. (Go. Vs. CA 1992; Sec. 26, Rule 114)

CRIMINAL PROCEDURE PROPER

(Rules 110-127)

PROSECUTION OF OFFENSES

  Criminal Action, defined:

Is an action by which the state prosecutes a person for an act or omission punishable by law. (Sec. 3 (b), Rule 1)

Criminal Action, how instituted:


Criminal actions are instituted as follows:

For offenses requiring a preliminary investigation, by filing the complaint with the proper officer for the purpose of conducting a preliminary investigation. (Sec. 1 (a), Rule 110; Note: This should be read with Section 1, Rule 112) The term “offenses requiring a preliminary investigation” refer to those offenses cognizable by the Regional Trial Courts and those offenses that are punished by at least 4 years 2 months and 1 day. 

For all other offenses or those offenses that do not require preliminary investigation, by filing the complaint or information directly with the Municipal Trial Court or with the proper prosecution office. Note however, that for offenses committed in Manila and other chartered cities, the criminal action shall be instituted only by filing the complaint with the proper city prosecution office unless provided otherwise by their respective charters (Sec. 1 (b), Rule 110)

Effect of institution of the criminal action as stated above:

The institution of the criminal action in accordance with the above shall interrupt the running of the period of prescription of the offense unless otherwise provided in special laws. (Note: Thus with this provision, the case of People vs. Olarte 19 SCRA 494, is deemed abandoned)

 Criminal Actions, how commenced:

A criminal action is deemed commenced when the appropriate complaint or information is actually filed in court. It is commenced in the name of the People of the Philippines against any person responsible for the commission of the offense. (Sec. 2) 

    Concept and nature of Complaint.
It is a sworn written statement charging a person with an offense, subscribed by the offended party, any peace officer or other public officer charged with the enforcement of the law violated. (Sec. 3) 

Under the definition, there are three groups of persons who may file a complaint, namely: the offended party, any peace officer, or other public officers charged with the enforcement of the law violated.

 Concept and nature of Information.
It is an accusation in writing charging a person with an offense subscribed by the prosecutor and filed with the Court. (Sec. 4)

 State the distinctions between complaint and information:

The offended party, any peace officer or other public officer signs a complaint, while the prosecutor signs information; a complaint must be under oath while an information need not be under oath; a complaint may or may not be filed in court, while an information must always be filed in court.

 State the formal and substantial requirements of a valid c complaint or information:

A Complaint or information is sufficient to indict a person of an offense when the following are present:
1) The name of the accused;

2) The designation of the offense by the statute;

3) The acts or omissions complained of as constituting the offense;

4) The name of the offended party;

5) The approximate date of the commission of the offense; and

6) The place where the offense was committed.
7) (Reference: See sections 6-12, rule 110)
What is deemed included in the designation of the offense?

It includes all the essential elements composing the offense committed together with the qualifying and aggravating circumstances that attended the commission of the offense. Matters of evidence need not be alleged in the complaint or information. 

In case of conflict between the designation of the offense in the information and the allegations which would prevail?
It is not the designation of the offense in the information that is controlling but the allegations therein which directly apprise the accused of the nature and cause of accusation against him. In the interpretation of an information, what controls is the description of the offense charged and not merely its designation. (Pp. vs. Banihit, Aug. 25, 2000; Pp. vs. Reanzares, June 29, 2000)
What is the reason for the rule in requiring that all the elements comprising the offense be incorporated in the information or complaint?

The accused is presumed to have no independent knowledge of the facts that constitute the offense. It is needed to reasonably indicate the exact offense which the accused is alleged to have committed to enable him to intelligently prepare for his defense; and in case of conviction or acquittal he may plead the same in a subsequent prosecution for the same offense. (People v. Taño, G.R. No. 133872, May 5, 2000; People v. Barrientos, 285 SCRA 221, 244-45 (1998)

What is the scope of the act or omission subject of the complaint or information?
This refers to the cause of the accusation. Every person accused of an offense is entitled to be duly informed of the nature and the cause for which he is charged. The actual recital of the facts as alleged in the body of information constituting the gravamen of the offense for which the accused is apprised of the charge against and not the designation in the title. [Pp. vs. Torrecampo, G.R. No. 139297, Feb. 23, 2004)
This involves, under the new rules, the inclusion in the information not only the essential elements of the offense charged but also the modifying circumstances attendant in the commission of the offense. It is therefore necessary to allege in the information the qualifying and aggravating circumstances that attended the commission of the offense.(Sec. 8 & 9)
State the reason for the above rule requiring the incorporation of qualifying and aggravating circumstances in the complaint or information?
This is needed in order to enable a person of common understanding to know what offense is being charged and the degree of such commission. More, in order to enable the court to properly pronounce judgment. (Sec. 9, Rule 110) The failure to allege the circumstances affecting criminal liability would bar the prosecution from presenting evidence of their existence. This applies to both qualifying and generic aggravating circumstances. (Pp. vs. Espejon, Feb. 20, 2002) To sustain a conviction applying the existence of qualifying or aggravating circumstances, the said circumstances must be properly alleged in the information and duly proved during the trial. (Pp. vs. Lavador, Feb. 20, 2002)
How must the qualifying and aggravating circumstances be alleged?
The information should state not only the designation of the offense by statute but must also specify its qualifying and aggravating circumstances attendant to the commission of the offense. So that in the crime of murder the qualifying circumstances must be stated specifically as the circumstances attending the commission thereof. Mere statement of such circumstances in the information is not considered compliance with Sections 8 and 9 of Rule 110. (Pp. vs. Gario Alba Jan. 29, 2002) Even if the aggravating circumstances are proved during the trial, if they were not properly alleged in the complaint or information, the court cannot take them into account in the fixing of the proper penalty. (People vs. Mauricio, Feb. 8, 2001;Pp. vs. Juan, G.R. No. 152289, Jan. 14, 2004)
May negative facts or excepting facts be included in the complaint or information? What is the test to determine whether such facts are matters of defense?
As a general rule, negative allegations or excepting allegations need not be incorporated in the information or complaint as when they are matters of defense. They must be included only in the information when they form the essential ingredients of the offense charged. 
Test to determine when the exception or negative allegation a matter of defense is: If the language of the law defining the offense can be separated from the exception that the ingredients of the offense may be accurately and clearly defined without reference to the exception, the latter need not be incorporated in the information because the exception is a matter of defense. However, if the exception is so intimately related to the language of the law defining the offense that the ingredients of the offense cannot be accurately and clearly described if not included, then the exception is a matter forming the essential element of the offense and not merely a matter of defense.
Is the inclusion of the exact date of the commission of the offense mandatory for the validity of information? 

The failure to state the actual date of the commission of the offense does not render defective the information. It remains valid as long as it distinctly states the elements of the offense and the acts or omissions constitutive thereof. The exact date of the commission of a crime is not an essential element of it. (Pp. vs. Rolly Espejon Feb. 20, 2002 ;Pp. vs. Castillo, July 5, 2000; Pp. vs. Santos L-131103 June 29, 2003)

It is only necessary to state the exact date and time of the commission of the offense when the same is an essential ingredient of the crime charged. It is enough to alleged that the crime was committed at any time as near to the  actual date at which the offense was committed. (Pp. vs. Alvero, G.R. No. 134536 April 5, 2000; Pp. vs. Ladrillo Dec. 8, 1999)
What is the effect of the non-compliance of conditions precedent in the institution or prosecution of criminal actions?

Where the offense charged is required by law to undergo conciliation proceedings, the same must be referred to the proper barangay official before the courts or prosecution offices may take cognizance of the same. (Sec. 412, RA 7160 Local Government Code)


The referral of the case to the appropriate barangay official shall stop the running of the period of prescription of the offense. The said period shall commence to run again upon the issuance of the appropriate certification by the said officer regarding the said case. (Sec. 410 (c), RA 7160)

WHO MUST PROSECUTE THE CRIMINAL ACTION
Who must prosecute criminal actions?

All criminal actions either commenced by complaint or information shall be prosecuted under the direction and control of the prosecutor.(Sec. 5, Rule 110)
 What is the meaning of the term “Direction and Control” of prosecutor over prosecution of criminal actions, meaning of:

It simply means that the institution of a criminal action depends upon the sound discretion of the prosecutor. He may or may not file the complaint or information, follow or not follow that presented by the offended party, according to whether the evidence in his opinion, is sufficient or not to establish the guilt of the accused beyond reasonable doubt. 

State the reason for the rule giving control and supervision to the prosecutor.
The reason for placing the criminal prosecution under the direction and control of the prosecutor is to prevent malicious or unfounded prosecution by private persons. The prosecution of the criminal action cannot be controlled by the complainant.

Prosecuting officers under the power vested in them by law, not only have the authority but also the duty of prosecuting persons who, according to the evidence received from the complainant, are shown to be guilty of a crime committed within the jurisdiction of their office.

 They have equally the legal duty not to prosecute when after an investigation they become convinced that the evidence adduced is not sufficient to establish a prima facie case.  (Crespo vs. Mogul June 30, 1987)


In the Regional Trial Court, the prosecution of cases must be under the direction and control of the government prosecutor.


May the courts interfere with the prosecutor’s discretion and control of criminal prosecutions?

In general the Courts cannot interfere with the prosecutor’s discretion and control of the criminal prosecution. It is not prudent or even permissible for a court to compel the prosecutor to prosecute a proceeding originally initiated by him on the information, if he finds that the evidence relied upon by him is insufficient for conviction. Neither has the Court any power to order the prosecutor to prosecute or file the information within a certain period of time, since this would interfere with the prosecutor’s discretion and control of criminal prosecutions. 
A prosecutor who asks for the dismissal of the case for insufficiency of evidence has authority to do so, and Courts that grant the same commit no error. 

The prosecutor may re-investigate a case and subsequently move for the dismissal should the re-investigation show either that the defendant is innocent or that his guilt may not be established beyond reasonable doubt. 

 In case of conflict of views between the judge and the prosecutor whose view should prevail?

In a clash of views between the judge who did not investigate and the prosecutor who did, or between the prosecutor and the offended party or the defendant, those of the prosecutor’s should normally prevail. 
Would injunction or mandamus lie to interfere with such discretion or control of the prosecutor?

Neither an injunction, preliminary or final nor a writ of prohibition may be issued by the courts to restrain a criminal prosecution except in the extreme case where it is necessary for the Courts to do so for the orderly administration of justice or to prevent the use of the strong arm of the law in 0an oppressive and vindictive manner. 
Instances when an Injunctive writ may issue by way of exception to the above rule.
1) Affords protection to the constitutional rights of the accused. (Hernandez vs. Albano 19 SCRA 95)

2) Necessary for orderly administration of justice or to avoid oppression or multiplicity of suits. (Fortun vs. Labang 104 SCRA 607)

3) To avoid a threatened unlawful arrest. (Brocka vs. Enrile 192 SCRA 183)

4) Double Jeopardy (Sangalang vs. People 109 Phil. 1140)

5) There is clearly no prima facie case (Salonga vs. Puno 134 SCRA 438)
6) Acts of the officer are without or in excess of authority;

7) When there exist a prejudicial question;

8) When the prosecution is under an invalid law;(Samson vs. Guingona Dec. 14, 2000; Tirol vs. COA Aug. 3, 2000)

Instances when a writ of certiorari may be available in criminal actions.

1) When necessary to afford adequate protection to the constitutional rights of the accused;

2) When necessary for the orderly administration of justice or to avoid oppression or multiplicity of actions;

3) When there is a prejudicial question which is sub-judice;

4) When the acts of the officer are without or in excess of authority;

5) Where the prosecution is under an invalid law, ordinance or regulation;

6) When double jeopardy is clearly apparent;

7) Where the court has no jurisdiction over the offense;

8) Where it is a case of persecution rather than prosecution;

9) Where the charges are manifestly false and motivated by the lust or vengeance;   

10) 10. When there is clearly no prima facie case against the accused and a motion to quash on that ground has been denied (Fuentes vs. Sandiganbayan, G.R. No. 164664, Jul 20, 2006)   

Is there a limitation on the power of direction and control?

The answer is yes. The power of the prosecutor is not without any limitation or control. The same is subject to the approval of the provincial or city fiscal or the chief state prosecutor as the case maybe. The resolution of the prosecutor maybe elevated for review to the Secretary of Justice who has the power to affirm, modify or reverse the action or opinion of the prosecutor. Consequently, the Secretary of Justice may direct that a motion to dismiss the case be filed in Court or otherwise, that information be filed in Court. The moment the prosecutor files the case in court, any matter relating to the disposition of the case shall be within the sound discretion of the court. (Crespo vs. Mogul, supra)


Pursuant to the above limitation may a prosecutor be compelled to prosecute a case even if he believes that the evidence is not sufficient?

The role of the prosecutor is to see that justice is done and not necessarily to secure the conviction of the person accused before the Courts. Thus, in spite of his opinion to the contrary, it is the duty of the prosecutor to proceed with the presentation of evidence of the prosecution to the Court to enable the Court to arrive at its own independent judgment as to whether the accused should be convicted or acquitted. (Crespo vs. Mogul, supra)

What is the effect of lack of intervention by the prosecutor in criminal prosecutions?

Ordinarily the proceedings had thereon without the participation of the government prosecutor may be considered a nullity. (Pp. vs. Beriales 70 SCRA 831) However, a private prosecutor may be allowed to prosecute the case under the authority, supervision and control of the government prosecutor. And provided all actions, pleadings or motions filed by the private prosecutor is with the prior approval of the government prosecutor. (Sec 5. as amended on May 1, 2002)


May the prosecutor delegate the prosecution of the case to the private prosecutor under the above circumstances? 


The answer would seem to be in the affirmative. Under the Supreme Court Circular which took effect on May 1, 2002, a private prosecutor may be given the authority to prosecute a criminal action even in the absence of the government prosecutor. The circular is not now incorporated in Sec. 5, Rule 110. 


Who prosecutes the criminal action in the absence of prosecutor?
In the MTC, when the prosecutor assigned is absent or not available, the offended party, any peace officer or public officer charged with the enforcement of the law violated may prosecute the case. Such authority ceases upon the intervention of the prosecutor or when the case is elevated to the RTC. (Sec. 5, Rule 110)


Who acts on a motion for reinvestigation of the case after the filing of the information?


A motion for reinvestigation should, after the court had acquired jurisdiction over the case, be addressed to the trial judge and to him alone. The Secretary of Justice, the State Prosecutor, or the city or may not interfere with the judge's disposition of the case, much less impose upon the court their opinion regarding the guilt or innocence of the accused once the information is filed in court the latter being the sole judge of thereof. 

    Once a complaint or information is filed in Court any disposition of the case as to its dismissal or the conviction or acquittal of the accused rests upon the sound discretion of the Court. It does not matter if is done before or after the arraignment of the accused or that the motion is filed after a reinvestigation or upon instructions of the Secretary of Justice. (People vs. Odilao, G.R. No. 155451, April 16, 2004)

    Although the prosecutor retains the direction and control of the prosecution of criminal cases even while the case is already in Court he cannot impose his opinion on the trial court.  The Court is the sole judge on what to do with the case before it. The manner of terminating  the case is within its exclusive jurisdiction and competence. A motion to dismiss the case filed by the prosecutor should be addressed to the Court who has the option to grant or deny the same. (Velasquez vs. Tuquero. Feb. 15, 1990)

May criminal prosecutions be restrained?


The general rule is that no criminal prosecution may be restrained or stayed by any injunctive writ, preliminary or final. Public interest requires that criminal acts be immediately investigated and prosecuted for the protection of society. (Reyes vs. Camilon 192 SCRA 445) 

 What offenses or crimes cannot be prosecuted de oficio:

There are three (3) classes of crimes that cannot be tried or prosecuted “de oficio”, namely:

1) Adultery and Concubinage;

2) Seduction, Abduction, Acts of Lasciviousness;

3) Criminal actions for Defamation which consists in the imputation of the above-mentioned offenses.

4) The above offenses fall under the category of “private crimes”. They can only be prosecuted at the instance of or upon complaint of the offended or aggrieved party. 

Article 344 of the Revised Penal Code expressly provides that no prosecution for the above offenses can be had unless there is a complaint executed by the aggrieved party. Such execution of the complaint is a condition precedent. Non-compliance with the condition precedent is jurisdictional. It is the complaint of the offended party that starts the prosecutory proceeding. 

The mere filing of the sworn statement of the complainant upon which information is filed after the conduct of preliminary investigation is sufficient compliance with the law and the rules. (Pp vs. Sunpongco June 30, 1988)

How are the crimes of Adultery and Concubinage prosecuted?
        The crimes of adultery and concubinage can only be prosecuted at the instance of the offended spouse. If the guilty parties are both alive, the criminal complaint must be instituted against both. 

A pardon extended by the offended party in favor of one should be applied to the other guilty party.

 In the prosecution of this kind of offenses, the complainant must have the status, capacity and legal representation at the time of the filing of the complaint. In short, the complainant must have the legal capacity to sue locus standi. 

What does the term “locus standi or legal capacity to sue”, mean?
The term means that the marital relationship should be subsisting at the time the supposed offended spouse institutes the criminal action against the erring spouse. So that if the alleged offended spouse, at the time of the institution of the criminal action had already obtained a decree of divorce against the alleged offending spouse, is already barred from instituting the said action because he has lost that legal status or legal capacity to sue. (Teves vs. Vamenta, Dec. 26, 1984) However, the failure of the offended spouse to sign the complaint or information does not affect the jurisdiction of the court to try the case. (Pp. vs. Tanabe 166 SCRA 360; Pp. vs. Bugtong, 169 SCRA 797) 

 What is the effect of: Death of offended spouse after filing of the complaint?

Death of the offended party is not a ground for extinguishment of criminal liability whether total or partial. The participation of the offended party is essential not for the maintenance of the criminal action but solely for the initiation thereof. The moment the offended initiates the action (that of filing the complaint), the law will be applied in full force beyond the control of, and in spite of the complainant, his death notwithstanding. (Teves vs. Vamenta, Dec. 26, 1984)
 How are the crimes of Seduction, Abduction and Acts of Lasciviousness prosecuted? 


These crimes may be prosecuted upon complaint of the offended party or her parents, grandparent or guardian. 

 Application of the principle of “parens patriae” to the so-called private crimes:


The principle of “parens patriae” applies to the crimes of seduction, abduction and acts of lasciviousness but not to cases involving the crimes of adultery or concubinage.

 Suppose the offended party is a minor, who may initiate the prosecution of the above-mentioned crimes:


The rules provide that the offended party may still initiate the prosecution independent of her parents, grandparents or guardian.


Where the offended party who is a minor cannot file the complaint by reason of her incapacity other than her minority, the parents, grandparents or guardian may file the complaint. In such a case, the right to file the complaint shall be successively and exclusively exercised by said relatives. In criminal actions where the civil liability includes support for the offspring, the application for support pendente lite may be filed successively by the offended party, her parents, grandparents or guardian and the State in the corresponding criminal case during its pendency. (Sec. 6, Rule 61) 

 Effect of Incapacity or incompetency of the minor.

Where the offended party is incapacitated or incompetent, the complaint may be filed in her behalf, by her parents, grandparents or guardian.


 If the offended party dies or becomes incapacitated before she could file the necessary complaint, and she has no known parents, grandparents or guardian, the state shall initiate the criminal action in her behalf.

 Death of one of the accused in concubinage or adultery cases, effect of:

The death of one of the accused after a complaint for concubinage or adultery has been filed by the offended spouse does not affect the prosecution of the surviving accused. 

Defamation, involving the above offenses, how prosecuted:  


Defamation imputing the commission of adultery or concubinage may be prosecuted only at the instance of the offended party. In the other private crimes, the rule on exclusive and successive initiation of the criminal action does not apply. In short, the offended party must initiate the complaint himself or herself.

EFFECT OF DUPLICITIOUS INFORMATIONS

As a general rule a complaint or information must only charge one offense except when the law prescribes a single punishment for various offenses. (Sec. 13, Rule 110) A complaint or information that charges more than one offense is considered as defective but it can be the basis of a valid conviction.(Sec. 3, Rule 120)
 Reason for the rule against duplicitous complaint or information:

The reason for the rule is to enable the accused the necessary knowledge of the charge to be able to prepare and prove his defense. 

 Remedy against duplicitous complaint or information:


The remedy of the accused against such kind of complaint or information is to file a motion to quash pursuant to Sec. 3 (f), Rule 117.

 
The information remains valid even if it is duplicitous. It is up for the accused to raise or question the defect by filing the proper motion to quash before he pleads to the charge. (Pp. vs. Honra L-136012, Sept. 26, 2000)
 Effect of failure to move to quash before plea:


The failure of the accused to move to quash the complaint or information before plea is tantamount to a waiver on his part. Consequently, he may be validly convicted of as many offenses as are charged in the information and may be proved by the prosecution. (Sec. 3, Rule 120, See also Pp. vs. Espejon, Feb. 20, 2002) 

Effects of the rules on Delito continuado (continuing offenses)  the rule on duplicity of offenses, meaning of:
According to Cuello Calon, for delito continuado to exist there should be a plurality of acts performed during a period of time; unity of penal provision violated; and unity of criminal intent or purpose, which means that two or more violations of the same penal provisions are united in one and the same intent or resolution leading to the perpetration of the same criminal purpose or aim (II Derecho Penal, p. 520; I Aquino, Revised Penal Code, 630, 1987 ed).
Guevarra, states that in appearance, a delito continuado consists of several crimes but in reality there is only one crime in the mind of the perpetrator (Commentaries on the Revised Penal Code, 1957 ed., p. 102; Penal Science and Philippine Criminal Law, p. 152). 

Padilla views such offense as consisting of a series of acts arising from one criminal intent or resolution (Criminal Law, 1988 ed. pp. 53-54).(Santiago vs. Garchitorena Dec. 2, 1993)

The trend in theft cases in American jurisprudence is to follow the so-called "single larceny" doctrine, that is, the taking of several things, whether belonging to the same or different owners, at the same time and place constitutes but one larceny. As distinguished from the abandoned "separate larceny doctrine," under which there was a distinct larceny as to the property of each victim. Also abandoned was the doctrine that the government has the discretion to prosecute the accused for one offense or for as many distinct offenses as there are victims (Annotation, 37 ALR 3rd 1407, 1410-1414).

The American courts following the "single larceny" rule, look at the commission of the different criminal acts as but one continuous act involving the same "transaction" or as done on the same "occasion" (State v. Sampson, 157 Iowa 257, 138 NW 473; People v. Johnson, 81 Mich. 573, 45 NW 1119; State v. Larson, 85 Iowa 659, 52 NW 539).

A contrary rule would violate the constitutional guarantee against putting a man in jeopardy twice for the same offense (Annotation, 28 ALR 2d 1179). It has also been observed that the doctrine (single larceny rule) is a humane rule, since if a separate charge could be filed for each act, the accused may be sentenced to the penitentiary for the rest of his life (Annotation, 28 ALR 2d 1179, See also Santiago vs. Garchitorena)
The “single larceny rule” which is similar to our application of continuing offenses was applied in malversation and falsification cases by our courts although not so in estafa cases.

The law requires however that where the offense charged in the information is a complex crime as defined by law, every essential element of each of the crimes constituting the complex felony must be stated in the information. (Take note of the requisites of complex crimes under Art. 48 of the Revised Penal Code)

AMENDMENT OR SUBSTITION OF INFORMATION OR COMPLAINT

Scope of the rule:


The section speaks of two parts: first, that of amendment of the information and the second, that of substitution of the information.

Amendment, when needed:

The rule is that where the second information involves the same offense, or an offense which necessarily includes or is necessarily included in the first information, an amendment of the information is sufficient. Under this principle there is identity of the offenses in the two informations.

 Identity of Offenses, when in existence:


There is identity between the two offenses when the evidence to support a conviction for one offense would be sufficient to warrant a conviction for the other, or when the second offense is exactly the same as the first, or when the second offense is an attempt to commit or a frustration of, or when it necessarily includes or is necessarily included in, the offense charged in the first information. (See Sec. 5, Rule 120)

 When do we say that an offense necessarily includes or is necessarily in the other?

An offense may be said to necessarily include another when some of the essential elements or ingredients of the former, as this is alleged in the information, constitute the latter. And, vice-versa, an offense may be said to be necessarily included in another when the essential ingredients of the former constitute or form a part of those constituting the latter.

Substitution, when needed:


Where the new information charges an offense which is distinct and different from that initially charged in the original information, a substitution is in order.  

Amendment, when matter of right:

An information or complaint may be amended as a matter of right, in form as well as in substance, without leave of court at any time before the accused pleads.

 Amendment, when matter of discretion: 

An information or complaint may be amended as a matter of discretion and only as to matters of form and with leave of court after the accused has pleaded to the offense charged. This right to amendment is further limited by the fact that such amendment must not cause prejudice to the rights of the accused. 

After arraignment and during the trial, amendments are allowed, but only as to matters of form and provided that no prejudice is caused to the rights of the accused.  

Amendments, when considered matters of substance/form:

A substantial amendment consists of the recital of facts constituting the offense charged and determinative of the jurisdiction of the court. All other matters are merely of form.  

The following have been held to be merely formal amendments, viz.: 
1) New allegations which relate only to the range of the penalty that the court might impose in the event of conviction;  
2) An amendment which does not charge another offense different or distinct from that charged in the original one; 
3) Additional allegations which do not alter the prosecution's theory of the case so as to cause surprise to the accused and affect the form of defense he has or will assume; and 
4) An amendment which does not adversely affect any substantial right of the accused, such as his right to invoke prescription. 

Test whether an amendment is formal or not:

The test of whether an amendment is only of form and an accused is not prejudiced by such amendment has been said to be whether or not a defense under the information as it originally stood would be equally available after the amendment is made, and whether or not any evidence the accused might have would be equally applicable to the new information as in the other; if the answer is in the affirmative, the amendment is one of form and not of substance. (Gabionza vs. CA March 30, 2001. Poblete vs. Sandoval, G.R. No. 150610, March 25, 2004)

 Amendment proper even if it would alter the nature of the offense:

The amendment of the information may also be made even if it may result in altering the nature of the charge so long as it can be done without prejudice to the rights of the accused. 

In that old case of Dimalibot vs. Salcedo the accused were originally charged with homicide and were released on bail. However after a review of the affidavits of the witnesses for the prosecution, it was discovered that the killing complained of was perpetrated with the qualifying circumstances of treachery, taking advantage of superior strength, and employing means to weaken the defense of the victim. Consequently, an amended information for murder was filed against the accused who were ordered re-arrested without the amount of bail being fixed, the new charge being a capital offense. The Court ruled therein that the amendment was proper, pursuant to Section 13, Rule 106 of the 1940 Rules of Court (now Section 14, Rule 110 of the 2000 Rules on Criminal Procedure) 
Amendment distinguished from Substitution:


Accordingly both amendment and substitution of the information may be made before or after the defendant pleads, but they differ in the following respects:

1.  Amendment may involve either formal or substantial changes, while substitution necessarily involves a substantial change from the original charge;

2.  Amendment before plea has been entered can be effected without leave of court, but substitution of information must be with leave of court, as the original information has to be dismissed;

3.  Where the amendment is only as to form, there is no need for another preliminary investigation and the retaking of the plea of the accused; in substitution of information, another preliminary investigation is entailed and the accused has to plead anew to the new information; and

4.  An amended information refers to the same offense charged in the original information or to an offense which necessarily includes or is necessarily included in the original charge, hence substantial amendments to the information after the plea has been taken cannot be made over the objection of the accused, for if the original information would be withdrawn, the accused could invoke double jeopardy. On the other hand, substitution requires or presupposes that the new information involves a different offense which does not include or is not necessarily included in the original charge; hence the accused cannot claim double jeopardy.

Amendment when applicable; substitution, when applicable:
In determining whether there should be an amendment under the first paragraph of Section 14, Rule 110, or a substitution of information under the second paragraph thereof, the rule is that where the second information involves the same offense, or an offense which necessarily includes or is necessarily included in the first information, an amendment of the information is sufficient; otherwise, where the new information charges an offense which is distinct and different from that initially charged, a substitution is in order.

Amendment downgrading the nature of the offense or excluding an accused; requirements:


Any amendment before plea seeking to downgrade the nature of the offense or the exclusion of an accused can be made subject to the following:
a) That a motion must be filed by the prosecution;
b) That there be notice to the offended party;
c) That it must be done only with leave of court.(Dimatulac vs. Villon 297 SCRA 67)
d) The court in resolving the motion to amend must state the reasons in granting or denying the motion and furnishing copies of the order to the parties especially the offended party. (Ibid.; Sec. 14, par.2, Rule 110)
Remedy in case mistake has been committed in charging the proper offense:


This is what we call amendment by substitution. If at any time before judgment that a mistake has been committed in the charging the proper offense, the court shall dismiss the original complaint or information upon the filing of a new one charging the proper offense. 

This rule seems to be limited by Sec. 19, Rule 119. The limitation is to the effect that by reason of the mistake in the charge, the accused cannot be convicted of any offense necessarily included therein. 

Venue of Criminal Actions

 Criminal action, where instituted: (Sec. 15, Rule 110)


This rule speaks of the territorial jurisdiction where a criminal action can be validly instituted. In criminal actions, venue is jurisdictional. 

The purpose of this rule is to have the criminal action instituted and tried in the place where the offense was committed or any of its essential ingredients took place. 

 Exceptions to the above rule:


a) Offenses committed in a train, aircraft or other public or private vehicle in the course of a trip- the criminal action shall be instituted in the court of any municipality of territory where such vehicle passed through during such trip including the place of departure and arrival.


b) Offenses committed on board a vessel in the course of its voyage – the criminal action shall be instituted in the court of the first port of entry; or any municipality or territory where the vessel passed during the voyage, subject to the generally accepted principles of international law. In our study of criminal law, (Art. 2, Revised Penal Code), the so-called French Rule and English Rules with regard to foreign commercial vessels were taken up. These principles of public international law are covered by the so-called doctrine of incorporation.

 In our jurisdiction, we adopted the English Rule. That is, crimes committed on board foreign merchant vessels, are to be tried by the courts of the Philippines. The above principle however, does not apply to offenses committed on board foreign military vessels. The prosecution of offenses on board foreign military vessels is subject to the jurisdiction of the courts of the foreign country to which the vessel belongs. The reason for this rule is that the foreign military vessels are extensions of the territory of the state.


c) Crimes committed outside the Philippines but punished under Art. 2 of the Revised Penal Code shall be cognizable by the court where the criminal action was filed.

 Effect of the rule on transitory and continuing offenses:


In transitory or continuing offenses some acts material and essential to the crime occur in one province and some in another, the is to the effect that the court of either province where any of the essential elements of the crime took place has jurisdiction to try the case. 

 Concept of transitory and continuing offenses:


Transitory offense is one where any of the essential ingredients took place in different places (e.g.: estafa, malversation or abduction). 

While continuing offense is one which is consummated in one place yet by reason of the nature of the offense, the violation of the law is deemed continuing (e.g. evasion of service, kidnapping or illegal detention or libel). (Note: See earlier discussion re: sufficiency of information)

 Theory regarding the institution and prosecution of transitory and continuing offenses:


The theory regarding the institution and prosecution of transitory and continuing offenses is that a person accused of having committed such kind of offense may be indicted in any jurisdiction where the offense was in part committed. It is understood however, that the court first acquiring jurisdiction over the offense excludes all other courts.

Improper venue, effect of:



In criminal prosecution improper venue is tantamount to lack of jurisdiction. Venue in criminal actions is an essential element of jurisdiction and it is determined by the allegations of the complaint or information.

May venue in criminal actions be changed:


The power to change the venue of criminal actions is vested only in the Supreme Court and not upon any other court. Such change can only be effected or ordered to avoid mistrial or miscarriage of justice. (Art. VIII (5), Phil. Constitution.

Prosecution of Civil Action

(Rule 111)
Intervention by the Offended party in the Prosecution of the Criminal Action:


The offended party may intervene by counsel in the prosecution of the criminal action when: 

(a) He has not expressly waived the right to file a separate action; or

(b) When he has not actually filed a separate civil action; or

(c) When he has not reserved the filing of a separate civil action. (Sec. 16, Rule 110)

 In short, the intervention by the offended party can be allowed when the civil action arising from the crime itself is instituted with the criminal action. More this is limited by the power of control and supervision of the government prosecutor.

In contrast, the offended party is barred from intervening in the prosecution of the criminal action (1) if the civil action has been waived; (2) if the right to institute a separate civil action has been reserved; and (3) If the civil action was filed prior to the criminal action. (Dichavez vs. Apalit, June 8, 2000)

 Civil action arising from the offense charged, not deemed instituted:

The civil action arising from the offense charged is not deemed instituted with the criminal action when:

 (a) The offended party expressly waives the right to file a separate civil action; 

(b) The offended party actually filed the separate civil action arising from the offense; 

(c) The offended party reserved the filing of the separate civil action arising from the offense. 

 Basis of the rule regarding civil actions arising from crimes:

Article 100 of the Revised Penal Code expressly provides that every person who is criminally liable is also civilly liable. This is the law governing the recovery of civil liability arising from the commission of an offense.  Civil liability includes restitution, reparation for damage caused, and indemnification of consequential damages. Likewise, Article 1157 of the Civil Code also provides that “acts or omissions punishable by law” may be the source of a civil obligation. These acts or omissions are what we call in law as delicts. 

As a general rule, an offense causes two (2) classes of injuries.  The first is the social injury produced by the criminal act which is sought to be repaired thru the imposition of the corresponding penalty, and the second is the personal injury caused to the victim of the crime which injury is sought to be compensated through indemnity which is civil in nature. (DMPI vs. Velez, G.R. No. 129282, Nov 29, 2001)
The offended party may prove the civil liability of an accused arising from the commission of the offense in the criminal case since the civil action is either deemed instituted with the criminal action or is separately instituted. (DMPI vs. Velez, G.R. No. 129282, Nov 29, 2001)

What civil action must be reserved?

What needs reservation is only the civil action arising from the offense. The reservation to file the separate civil action must be done before the prosecution starts presenting evidence.

 Effect of acquittal of the accused on the civil action: 


Even if an accused is acquitted of the crime charged, such will not necessarily extinguish the civil liability, unless the court declares in a final judgment that the fact from which the civil liability might arise did not exist. (Sanchez vs. Far East Bank, G.R. No. 155309, Nov. 15, 2005) 

The acquittal of the accused the court because of the failure of the prosecution to establish her guilt beyond reasonable doubt, does not necessarily mean her exoneration from civil liability for damages, if any, suffered by the offended party. (Tupaz vs. CA, G.R. No.145578, Nov. 18, 2005) The question as to civil damages may still be appealed.(Bautista vs. CA Sept. 2, 1992) Note however that there are instances where the extinction of the criminal action also carries with it the extinction of the civil action arising from the crime. 

Award of civil liability in case of acquittal in the same proceeding:


Where the acquittal is based on reasonable doubt the court may still award civil liability in favor of the offended party in the same proceedings.(Visconde vs. IAC 149 SCRA 226; Ligon vs. People 152 SCRA 419; Sec. 2, Rule 120)  This includes the award of such indemnity even in cases where there is failure to allege damages in the complaint or information.(Doralla vs. CFI April 26, 1991)

In summary, the instances when civil liability is not extinguished by reason of the acquittal of the accused are:

1) Where the acquittal is based on reasonable doubt as only preponderance of evidence is required in civil cases; 

2) Where the court expressly declares that the liability of the accuse is not criminal but only civil in nature as, for instance, in the felonies of estafa, theft, and malicious mischief committed by certain relatives;

3) Where the civil liability does not arise from or is not based upon the criminal act of which the accused was acquitted. ((Tupaz vs. CA, G.R. No.145578, Nov. 18, 2005)

Payment of filing fees, re: claim for civil indemnity arising from the crime:


When a civil action is deemed instituted with the criminal action in accordance with Section 1, Rule 111 of the Rules of Court -- because the offended party has NOT waived the civil action, or reserved the right to institute it separately, or instituted the civil action prior to the criminal action -- the rule regarding the payment of filing fees is as follows:

1) When the amount of damages, other than actual, is alleged in the complaint or information filed in court, then the corresponding filing fees shall be paid by the offended party upon the filing thereof in court for trial;

2)  In any other case, however -- i.e., when the amount of damages is not so alleged in the complaint or information filed in court, the corresponding filing fees need not be paid in the meantime and shall simply constitute a first lien on the judgment, except in an award for actual damages.(Pp vs. Mejorada G.R. No. 102705, July 30,1993)

3) In BP 22 cases, the filing fees shall be paid in full upon the filing of the information in court. Where the offended  party also seeks other damages, the corresponding filing fees thereof shall also be paid. In cases where the amount of damages is not so stated in the complaint or information, the filing fees shall also constitute as a first lien on the award that is made by the court.

4) In no case shall filing pees be required of the party in claims for actual damages. (Exception: BP 22, the rules require payment of filing fees)

 Instances where civil action arising from the crime cannot be reserved:


In violations of BP 22 and RA 3019, the civil action arising from the crime is always deemed instituted with the criminal action. Said actions do not allow reservation of the civil action.


It must be noted that aside from crime being a source of civil obligation, the civil code also enumerates the other sources of obligation. Article 1157 of the Civil Code enumerates the sources of obligations as follows:

1) Law;

2) Contracts;

3) Quasi Contracts

4) Acts or omissions punishable by law (delicts)
5) Quasi delicts (Art. 2176)
In the enforcement of civil liabilities, we also have the so-called independent civil actions found in the Civil Code particularly Articles 32, 33, 34 and 2176. These civil actions are not deemed instituted with the criminal action even if they arose from the latter. These civil actions also do not need any reservation in order that the offended party may be able to institute them so long as the action is filed within the prescriptive period or the Statute of Limitations. (Philippine Rabbit Lines vs. People, G.R. No.147703, April 14, 2004) The waiver of the right to file a separate civil action arising from the crime charged does not extinguish the right to bring action arising from Article 32, 22, 34 and 2176. (ibid.)


In our study of law, we have several sources of civil liabilities – culpa aquiliana, culpa contractual and culpa criminal. This is what we call as the dual concept of civil liability.

 Let us illustrate:


In a case of a collision of two moving motor vehicles resulting in injuries to persons and damage to property, the offended parties have in their hands several causes of action or legal remedies against the operators and drivers of the said motor vehicles. All three (3) culpas exist in this kind of case. The only limitation in the exercise of such rights is the fact that the offended parties cannot recover twice from the same act or omission. (See cases of. (Philippine Rabbit Lines vs. People, G.R. No.147703, April 14, 2004; Elcano vs. Hill 77 SCRA 93; Gala vs. Dianala 132 SCRA 245)

Civil liability arising from the crime, how enforced:


There is a dual mode of enforcing the civil liability arising from the crime. The offended party may either enforce it in the same criminal action or file a separate civil action.  

Filing of the criminal action, effect thereof on the civil action:


The moment the criminal action is either commenced by complaint or information, the civil action enforcing the civil liability arising from the crime that had been instituted separately by the offended party shall be suspended at whatever stage it may be. The suspension of the proceedings in the said civil action remains until a final determination is had in the criminal action. 

Suspension of proceedings in the civil action, effect on the statute of limitations: 



The running of the period of the statute of limitations governing the enforcement of the civil liability arising from the crime shall be interrupted during the pendency of the criminal action. 

 Filing of criminal action, effect on the so-called independent civil actions:


The filing of the criminal action does not have any effect on the said civil actions. The civil action filed separately in court may proceed independently of the criminal action.

Effect of counterclaims, cross-claims or third party complaints:


Counterclaims of whatever nature, cross-claims or third party complaints are not allowed to be filed in the criminal proceeding. The said remedies of the accused are to be availed of only in separate civil action. 
Consolidation of the civil action and criminal action; when possible:


The civil action arising from the crime that is filed ahead of the criminal action may be consolidated with the criminal action upon the filing of the latter provided no judgment has yet been rendered in the said civil action. 

Consolidation of the civil action and criminal action, effect of:

In the event of such consolidation, the two cases shall be jointly tried. The evidence adduced in the trial of the civil action earlier tried shall be considered reproduced in the subsequent criminal action. Each party may however exercise the right to cross-examine the witnesses presented in the trial of the civil action. 

Extinction of the criminal action, when deemed extinction of the civil action arising from the crime:


The general rule is to the effect that the extinction of the criminal action does NOT carry with it the extinction of the civil action arising from the crime. However, the civil action arising from the crime is deemed extinguished with the criminal action if there is a finding in a final judgment in the criminal action that the act or omission from which the civil liability may arise did not exist. (Sec. 2, Rule 120;Section 2, Rule 111 last par.; See Article 11, Revised Penal Code with the exception of paragraph 4)

Consolidation of independent civil action with the criminal action, when allowed:


Ordinarily, the court cannot order the consolidation of such kinds of action considering that the so-called independent civil action can be tried and proceed independently of the criminal action. However, the court may allow such consolidation pursuant to Sec. 1, Rule 31, the rule provides: “When actions involving a common question of law or fact are pending before the court, it may order a joint hearing or trial of any or all the matters in issue in the actions, it may order all the actions consolidation, and it may make such orders concerning proceedings thereon as may tend to avoid unnecessary costs or delay.”(See also Cojuangco vs. CA, Nov. 18, 1991) In the said case, the criminal action was for libel and the civil action was an independent civil action for damages as a result of the defamatory publication. The reason for the order of consolidation was to avoid the multiplicity of suits.

 Extinction of the civil action arising from crime, effect of:



By express provision of the rules, a final judgment absolving the defendant-accused from civil liability is not a bar to a criminal action against the defendant for the same act or omission subject of the civil action. (Sec. 5, Rule 111)

 Effect of Death of the Accused 
1. Death of accused, rules to be followed: (Sec. 4, Rule 111)
2. Death occurs after the arraignment AND during the pendency of the criminal action – the civil liability arising from the crime shall be extinguished; but the independent civil action arising from other sources of obligations may be continued against: (a) the estate of the accused; or (b) the legal representative of the accused after proper substitution;
3. Death occurs before the arraignment, the case shall be dismissed without prejudice to any civil action that may be filed by the offended party against the estate of the deceased.
4. Death occurs after a judgment has been rendered against the accused has become final, the same shall be enforced in accordance with the rules for prosecuting claims against the estate of the deceased. Read Rule 39, Sec. 1, Rule 86, Sec. 1,Rule 87)


The independent civil actions (a) and the civil action arising from the crime (b), are actions that can be prosecuted against the estate of the deceased. These actions “survive” the death of the accused.(Sec. 16, Rule 3)


The civil action arising from the crime that survives shall then be prosecuted against the heirs of the deceased upon proper substitution even before the appointment of an executor or administrator of the estate of the deceased. (Sec.16, Rule 3, par 2) 


The death of the accused while his case is pending review by the appellate extinguishes both civil and criminal liability. (Bayotas vs. CA, 226 SCRA 234; Mansion Biscuits Corp. vs. CA 250 SCRA 195)

 Duty of counsel for the accused in case of the latter’s death:


The counsel shall notify the court within 30 days after such death and shall give the name and address of the legal representative of the deceased. Failure on the part of the counsel to perform such a duty would be a ground for disciplinary action.(Sec. 16, Rule 3)

 No legal representative is named by counsel or, legal representative fails to appear within the period fixed by the order, effect of :


The court may order the opposing party (criminal cases, the offended party) to procure the appointment of an executor or administrator of the estate of the deceased. (Sec. 16, Rule 3, par.4)

Some of the heirs of the deceased accused are minors, remedy:


When some of the heirs of the deceased accused are minors, the remedy is to have the appointment of guardian ad litem for said minors. The guardian ad litem shall then act as the legal representative of said minors.

 Death of the accused after final judgment has been rendered, how enforced:


Sec. 4, Rule 111, par. 3 provides that the judgment shall be enforced in the manner provided by the rules. The rule in point is Sec. 7, Rule 39. In case of death of a party against whom final judgment has been rendered, the same shall be enforced:


a) In case of death of the judgment obligee, upon application of his executor or administrator;


b) In case of death of the judgment obligor, against his executor or administrator or successor-in-interest, if 
the judgment be for recovery of real or personal property, or the enforcement of a lien thereon;

c) Judgment for money against the deceased shall be enforced as a money claim against the estate of the 
deceased (Paredes vs. Moya 61 SCRA 527)
 Criminal action against an employee, effect on the employer:


Where a criminal action is filed against an employee, the offended party need not reserve the right to proceed against the employer of the accused. Article 103 of the Revised Penal Code expressly provides that said employer is secondarily liable. Such liability is not litigated in the action against the employee (Meralco vs. Chavez 31 Phil. 47) Judgment rendered against the employee as to the civil liability may be enforced against the employer in the same criminal proceeding; provided that in the latter case, proper notice and opportunity to be heard was afforded the employer. (People vs. Reyes April 3, 2000)

It must be noted however that before the employer can be held subsidiary liable the accused employee must have been found guilty by final judgment of the offense charged. (Franco vs. IAC Oct. 5, 1989)

Rule on Prejudicial Question

 Prejudicial Question, its nature and concept:


It is understood in law to mean that which must precede the criminal action and which requires a decision before a final judgment can be rendered in the criminal action with which said question is closely connected.

 It is a question that arises in a case the resolution of which is a logical antecedent of the issue involved in said case and the cognizance of which pertains to another tribunal. 


Prejudicial question is one based on a fact distinct and separate from the crime but so intimately related with it that it determines the guilt or innocence of the accused. 


As a ground for the suspension of the criminal action, it must be shown that the facts in the civil case be intimately related to those upon which the criminal action would be based and that in the resolution of the issues raised in the civil case, the guilt or innocence of the accused would necessarily be determined. (Te vs. CA Nov. 29, 2000)

 Reason for suspending the criminal action:


The rationale behind the principle of suspending the criminal case in view of the prejudicial question is to avoid two conflicting decisions. The concept of prejudicial question involves a civil and a criminal case. There is no prejudicial question when one case is administrative and other is civil. (Te vs. CA, supra)


The general rule is to the effect that a criminal action takes precedence over the civil action arising from the crime. The rule on prejudicial question is the exception. Here the civil action takes precedence over the criminal action. Such civil question becomes prejudicial when it refers to a fact separate and distinct from the offense but intimately connected with it, which question determines the guilt or innocence of the accused.

A criminal proceeding may be suspended upon a showing that a prejudicial question determinative of the guilt or innocence of the accused is the very issue to be decided in a civil case pending in another tribunal. 
Suspension cannot be allowed if it is apparent that the civil action was filed as an afterthought for the purpose of delaying the ongoing criminal action and tends to multiply suits and vex the court system with unnecessary cases. Procedural rules should be construed to promote substantial justice, not to frustrate or delay its delivery.(First Holdings Producers Inc. vs. Luis Co G.R. No. 139655, July 27, 2000 )The rules on prejudicial questions, were conceived to afford parties an expeditious and just disposition of cases. (Ibid.) 

The present rules enumerate the essential requisites of the prejudicial question, they are:

1) The previously instituted civil action involves an issue similar or intimately related to the issue raised in the subsequent criminal action; and

2) b) The resolution of such issue determines whether or not the criminal action may proceed.


A civil action for declaration of documents and for damages does not constitute a prejudicial question in the criminal case for estafa involving trust receipts transactions. (Ching vs. CA April 27, 2000)

Condition precedent re: prejudicial question:


Before a party may invoke the issue on prejudicial question, he must first file a motion for the suspension of the criminal action based upon a prejudicial question in a previously filed civil action. The issue on prejudicial question may be raised during the preliminary investigation of a criminal action or during the trial of the criminal action before the prosecution rests its case. (Beltran vs. People, June 20, 2000)

 The issue of prejudicial question, when raised:
1. It may be raised before the prosecutor conducting the preliminary investigation;

2. It may be raised during the trial of the criminal action but before the prosecution rest its case;

3. It may be raised before the arraignment of the accused.

May the issue of prejudicial question be validly raised in a criminal case of bigamy?


The issue of a prejudicial question cannot be raised in an action for bigamy. Even if the marriage is considered bigamous and null and void ab initio there must still be a declaration of such by the competent court. (Article 40 of the Family Code).Article 40 provides that the absolute nullity of a previous marriage may not be invoked for purposes of remarriage unless there is a final judgment declaring such previous marriage void. 
It is clear from the foregoing that the pendency of the civil case for annulment of marriage does not give rise to a prejudicial question that warrants the suspension of the proceedings in the criminal case for bigamy so long as no decree of nullity has been handed down by the competent court. (Te vs. CA G.R. No. 126746, November 29, 2000)

PRELIMINARY INVESTIGATION

(RULE 112)
 Preliminary Investigation, defined:


It is an inquiry or proceeding for the purpose of determining whether there is sufficient ground to engender a well-founded belief that a crime has been committed and the respondent is probably guilty thereof and should be held for trial.

 Purpose of Preliminary Investigation:


The basic purpose is to determine whether a crime has been committed and whether there is probable cause to believe that the accused is guilty thereof. (Pp. vs. Cruz, June 27, 1994) The very purpose of a preliminary investigation is to shield the innocent from precipitate, spiteful and burdensome prosecution. (Cabahug vs. People, Feb. 5, 2002)

 Duty of officers conducting preliminary investigation:


Officers authorized to conduct preliminary investigation are  obligated  to avoid, unless absolutely necessary, open and public accusation of crime not only to spare the innocent the trouble, expense and torment of a public trial, but also to prevent unnecessary expense on the part of the State for useless and expensive trials. When at the outset, the evidence cannot sustain a prima facie case or that the existence of probable cause to form a sufficient belief as to the guilt of the accused cannot be ascertained, the prosecution must desist from inflicting on any person the trauma of going through a trial. (Cabahug vs. People, Feb. 5, 2002)

Preliminary Investigation, matter of right:


A person may demand the right to a preliminary investigation in crimes or offenses cognizable by the Regional Trial Court or in crimes or offenses punishable by imprisonment of at least four (4) years, two (2) months and one (1) day.         

 Scope of Preliminary Investigation:


It is merely inquisitorial and a means of discovering the person or persons who may be reasonably charged. It is not a trial of the case on the merits, its purpose is to determine the existence of a probable cause that the accused is probably guilty of the offense charged. 

 Right to Preliminary Investigation, nature of:


The right to a preliminary investigation is a substantive right and not a mere formal one. The denial thereof would be violative of the right of a person to due process.(Villaflor vs. Gozon, Jan. 16, 2001;Yusop vs. Sandiganbayan, Feb. 22, 2001) 

The court may order the conduct of the requisite preliminary investigation even after trial on the merits of the case had began with the prosecution having presented several witnesses. (Doromal vs. Sandiganbayan, Sept. 7, 1989; Go vs. CA Feb. 11, 1992; Pp. vs. Buluran Feb. 15, 2000) 

Waiver of the right to a preliminary investigation:

The right to a preliminary investigation may be waived by the accused expressly or impliedly. (Pp. vs. Hubilo 220 SCRA 389(1993) 

The accused must invoke such right before he pleads to the crime charged otherwise he is deemed to have waived the same. (Pp. vs. Buluran, supra; Pp. vs. Palijon L-123545 Oct. 18, 2000 Torralba vs. Sandiganbayan 230 SCRA 33, Sec. 26, Rule 114).
The right to a preliminary investigation may be invoked in cases cognizable by the Regional Trial Court and in case cognizable by the Municipal Trial Courts where the penalty imposable by law for the offense charged is at least 4 years 2 months and 1 day.

Remedy of accused where no preliminary investigation was conducted:


Where a case is filed without preliminary investigation, the court may hold in abeyance the proceedings in the criminal action and order the prosecutor to conduct the requisite preliminary investigation. (Pilapil vs. Sandiganbayan April 7, 1993) 

The accused may also move to quash the arrest warrant but not to file a petition for habeas corpus, the latter not being a valid and legal remedy in law. (Paredez vs. Sandiganbayan 193 SCRA 464)
Preliminary Investigation may be conducted ex parte:


Preliminary investigation may be conducted ex parte when the respondent cannot be subpoenaed or does not appear after due notice. The validity of a preliminary investigation does not depend on the presence or appearance of the respondent as long as efforts to reach him were exerted and an opportunity to controvert the complaint was accorded him. (Mercado vs. CA July 5, 1995)

 Absence of preliminary investigation, effect on information filed; duty of the court:

1. The absence of preliminary investigation does not render invalid the information filed in court. (Sanchez vs. Demetriou, Nov. 8, 1993; Romualdez vs. Sandiganbayan May 16, 1995). It is not even a ground for filing a motion to quash. (Sec. 3, Rule 117; Pilapil vs. Sandiganbayan; Raro vs. Sandiganbayan L-108431 July 14, 2000) 

2. The absence of the preliminary investigation does not affect the jurisdiction of the court to try the case.(Pp vs. Gomez 117 SCRA 72; Pp. vs. Deang L-128045, Aug. 24, 2000) 

3. The court should not order the dismissal of the case for lack of preliminary investigation but to order the conduct of the preliminary investigation by the prosecutor or remand the case to the inferior court for the conduct thereof. (People vs. Madraga L-129299, Nov. 15, 2000)
4. In cases cognizable by the Sandiganbayan in the exercise of its original jurisdiction (salary grade of the respondent is at least grade 27 and up) the prosecutors must forward to the Ombudsman for approval the former’s resolution within five days. (Uy vs. Sandiganbayan March 20, 2001)
Is the accused entitled to another preliminary investigation in case the original information is amended?

      We have to qualify our answer. 

Where the amendment does not substantially change the offense charged or where the amendment is merely formal such that the inquiry into one would elicit substantially the same facts that an inquiry into the other would reveal, there is no need for the conduct of a new preliminary investigation. (Teehankee vs. Madayag, March 6, 1992) 

Where the amendment is substantial that the change in the original information would not elicit the facts in the new information, the accused is entitled to a new preliminary investigation. (Cruz vs. Sandiganbayan Feb. 26, 1991)

 Delay in the conduct of preliminary investigation, effect of:


Delay in the disposition of the case during preliminary investigation and the filing of the information may be considered violation of the right of the accused to due process (Tatad vs. Sandiganbayan March 21, 1988) 


If the delay is attributable to circumstances imputable to the accused and counsel, the same cannot be considered a violation of the due process clause. (Gonzalez vs. Sandiganbayan July 6, 1991)

Who may conduct preliminary investigations? (Sec. 2, Rule 112)


The following may conduct preliminary investigations:


a) Provincial or City Prosecutors and their assistants;


b) National and Regional State Prosecutors; and


c) Such other officers as may be authorized by law.

Over what crimes are the above officers authorized to conduct preliminary investigations? 


The authority of the said officers to conduct preliminary investigation includes all crimes cognizable by the proper court in their respective territorial jurisdiction.(2nd par. Sec. 2, Rule 112)


 Other officers authorized to conduct preliminary investigation:

The other officers referred to in the rule are the prosecutors under the Ombudsman, COMELEC, BIR, and PCGG.

Procedure in the conduct of preliminary investigation (read Sec. 3, Rule 112)


Pursuant to the procedure laid down in this rule, the respondent is not allowed to file a motion to dismiss in lieu of a counter-affidavit.
Preliminary Investigation of Election Related Cases (Violations of the Election Code)

Generally, the COMELEC exercises the exclusive power to conduct preliminary investigation of all election offenses punishable under the election laws and to prosecute the same, except as provided for by law. However, the COMELEC may delegate the said power to the Chief State Prosecutor, or Provincial or City Prosecutors and their assistants. Such delegation of authority by the COMELEC is a continuing delegation and constituting the said officers as deputies of the Commission.(COMELEC Rules of Procedure)

Cases that may be investigated and prosecuted by the State Prosecutor and the Provincial or City Prosecutors and their assistants


The Chief State Prosecutor, Provincial or City Prosecutors or their assistants may conduct preliminary investigation of complaints involving election offenses under the election laws which may be filed directly with them, or which may be indorsed to them by the Commission or its duly authorized representatives and to prosecute the same.

 Nature of the Delegated Authority


Such authority being merely delegated, it may be revoked or withdrawn any time by the Commission whenever in its judgment such revocation or withdrawal is necessary to protect the integrity of the Commission, promote the common good, or when it believes that successful prosecution of the case can be done by the Commission.(Ibid.)

Review of resolution of the Chief State Prosecutor, Provincial or City Prosecutors or their assistants


The resolutions of the above-named officers of the preliminary investigations under their delegated jurisdiction may be appealed to the COMELEC. The ruling of the Commission on the issue of probable cause, on the appeal is immediately final and executory. (Ibid.)

Preliminary Investigation conducted by the COMELEC itself:


If the preliminary investigation for an election offense is conducted by the COMELEC itself, its investigating officer prepares a report upon which the Commission’s Law Department makes its recommendation to the COMELEC en banc on whether there is probable cause to prosecute. It is the COMELEC en banc which determines the existence of probable cause.


In cases investigated by the lawyers or the field personnel of the Commission, the Director of the Law Department shall review and evaluate the recommendation of said legal officer, prepare a report and make a recommendation to the Commission affirming, modifying or reversing the same which shall be included in the agenda of the succeeding meeting en banc of the Commission. If the Commission approves the filing of information in court against the respondent(s), the Director of the Law Department shall prepare and sign the information for immediate filing with the appropriate court. Consequently, an appeal to the Commission is unavailing.

 Under the Rules of Procedure of the COMELEC allows a motion for reconsideration of such resolution.. This effectively allows for a review of the original resolution, in the same manner that the COMELEC, on appeal or motu proprio, may review the resolution of the Chief State Prosecutor, or Provincial or City Prosecutor.
Preliminary Investigation of cases committed by public officers


Criminal complaints for an offense in violation of RA 3019, as amended and violations of Title VII, chapter II, Section 2 of the Revised Penal Code and for such other offenses committed by public officers and employees in relation to office are within the cognizance of the Ombudsman for preliminary investigation. These are the so-called Ombudsman Cases.

What is an Ombudsman Case?


It is a complaint filed or taken cognizance of by the Office of the Ombudsman charging any public officer or employee including those in government-owned or controlled corporations, with an act or omission alleged to be illegal, unjust, improper or inefficient. (Adm. Order No. 08, Office of the Ombudsman) 

For purposes of preliminary investigation and prosecution, such cases may be divided into: (a) those cognizable by the Sandiganbayan; and (b) those falling under the jurisdiction of the regular courts. 
Officers who may conduct the preliminary investigation of the above-stated cases:
a) Ombudsman investigators;
b) Special Prosecuting Officers;
c) Deputized Prosecutors;
d. Investigating Officials authorized by law to conduct preliminary investigations (Provincial or City Prosecutors and their Assistants)
e. Lawyers in the government service designated by the Ombudsman.

These officers may either conduct the preliminary investigation in their regular capacities or as deputized Ombudsman Prosecutors.

 Who may prosecute an Ombudsman case?


The power to prosecute cases cognizable by the Sandiganbayan shall be under the direct exclusive control and supervision of the Office of the Ombudsman. In cases cognizable by the regular courts, the control and supervision by the Office of the Ombudsman is only in ombudsman cases. 

 Procedure of Preliminary Investigation


The preliminary investigation of cases falling under the jurisdiction of the Sandiganbayan and Regional Trial Court shall be conducted in accordance with the procedure prescribed in Section 3, Rule 112 of the Rules of Court. No motion to dismiss, except on the ground of lack of jurisdiction, is allowed. Neither is a motion for bill of particulars.

 Ex parte conduct of Preliminary Investigation


If the respondent cannot be served with the order requiring him to submit counter-affidavit or where he fails to submit any counter-affidavit despite receipt of the order, the complaint shall be deemed submitted for resolution on the basis of the evidence on record.

 When case may be submitted for clarificatory hearing


After the filing of all the requisite affidavits and supporting evidence, the parties may be afforded the opportunity to appear but without right to examine or cross-examine the witnesses. When the appearance of the parties becomes impracticable, the clarificatory questioning may be conducted in writing, whereby the question desired to be asked by the investigating officer or a party shall be reduced into writing and served on the witness concerned who shall be required to answer the same in writing and under oath.


No information may be filed and no complaint may be dismissed without the written authority or approval of the Ombudsman in cases falling within the jurisdiction of the Sandiganbayan, or of the proper Deputy Ombudsman in all other cases.

 Offenses cognizable by the Municipal Trial Courts and those governed by the Rules on Summary Procedure


Cases falling under the jurisdiction of the Office of the Ombudsman which are cognizable by the Municipal Trial Courts, including those subject to the rules on summary procedure may only be filed in court by information approved by the Ombudsman or the proper deputy Ombudsman.

Motion for Reinvestigation or Reconsideration of Resolution of the Office of the Ombudsman


Only one motion for reconsideration or reinvestigation of an approved order or resolution shall be allowed which shall be filed within five (5) days from notice thereof with the Office of the Ombudsman or the proper Deputy Ombudsman. After information is filed in the court no motion for reconsideration or reinvestigation shall be allowed except upon order of the court wherein the case was filed.


All resolutions in Ombudsman cases where the preliminary investigation was conducted by officers other than the Office of the Ombudsman shall be submitted to the Provincial or City Prosecutor concerned who shall forward the same to the Deputy Ombudsman of the area together with his recommendation for approval or disapproval. The Deputy Ombudsman shall take final action thereon including the filing in the proper regular court or the dismissal of the complaint if the crime charged is punishable by prision correccional or lower or a fine not exceeding P6,000. or both.


Resolutions involving offenses falling within the jurisdiction of the Sandiganbayan shall be forwarded by the Deputy Ombudsman together with his recommendation thereon to the Office of the Ombudsman.

Review of Resolutions
  Preliminary investigation conducted by prosecutor, review thereof:


Where the investigating prosecutor finds probable cause, he shall prepare the resolution and the corresponding information. He shall certify under oath that he has conducted the requisite preliminary investigation. The records of the investigation are forwarded to the City or Provincial Prosecutor or Office of the Ombudsman for approval or disapproval by the latter.. 

Should he find no cause to hold the respondent for trial he shall recommend the dismissal of the case. In like manner, the records of the case are transmitted to the City or Provincial Prosecutor or Office of the Ombudsman. The said officers may or may not approve his resolution.

What happens if the City or Provincial Prosecutor or Ombudsman does not agree with the findings of the investigating prosecutor?


Where the findings of the investigating prosecutor are reversed by the City or Provincial Prosecutor or Ombudsman, the latter shall either file or dismiss the case without conducting another preliminary investigation.(Sec. 4, Rule 112) 

 Reversal of resolution by the Secretary of Justice. Effect of:


Should the findings of the prosecutor be reversed by the Secretary of Justice, the latter shall direct the prosecutor concerned to file the corresponding information without conducting another preliminary investigation or to dismiss or move for the dismissal of the complaint or in formation. In the latter case, the same shall now be subject to the discretion of the court where the complaint or information is filed. (Crespo vs. Mogul; Sec. 4, Rule 112)

 After the preliminary investigation and the corresponding complaint or information is filed with the court, is the latter bound to issue a warrant of arrest?


We must distinguish in what court the complaint or information is filed.


a) If the case is filed with the Regional Trial Court, the judge is not bound to issue immediately the warrant of arrest. because the judge is not obliged to rely on the finding of probable cause by the investigating officer.(Lim vs. Felix Feb. 19, 1991) The judge must personally evaluate the resolution of the investigating prosecutor and its supporting evidence within 10 days from the filing of the complaint or information to determine the existence of a probable cause for the issuance of the warrant of arrest. The Court is even empowered to order the outright dismissal of the case if the evidence on record clearly fails to establish probable cause. In case of doubt on the existence of a probable cause the judge may order the prosecutor to present additional evidence within five days from notice.

b) If the case is filed with the Municipal Trial Court, the judge may only issue the corresponding warrant of arrest after he has properly determined the existence of a probable cause in accordance with law (Enrile vs. Salazar 186 SCRA 217).

 Suppose the judge doubts on the existence of a probable cause, what must he do?


Should the judge entertain doubt as to the existence of a probable cause for the issuance of a warrant of arrest after the filing of the information, he may order the prosecutor to present additional evidence within five (5) days from notice. Should no probable cause still exists, he may dismiss the case. This is what we call judicial determination of probable cause. (Odilao vs. People, G.R. No. 155451, April 14, 2004)
 What is a commitment order?

The commitment order is one emanating from the judge who finds the existence of a probable cause against an accused who is already under detention at the time of the filing of the case either because the judge who conducted the preliminary investigation has ordered his detention; or that the accused was arrested validly in accordance with Sec. 5, Rule 113 and the information or complaint was filed in accordance with Sec. 7, Rule 112.

What is a detention mittimus?


It is a process issued by the court after conviction of the accused to carry out the final judgment such as commanding a prison warden to hold the accused in accordance with the terms of the judgment.

 Arrest of the accused without warrant, preliminary investigation how conducted: (Sec.6, Rule 112)


This is what is called an inquest proceeding. When a person is lawfully arrested without warrant (arrest under Sec. 5, Rule 113) for an offense requiring preliminary investigation, the complaint or information may be filed with the need of preliminary investigation. Inquest proceeding shall be conducted by the assigned inquest prosecutor before the complaint or information is filed in court. In the absence of the inquest prosecutor, the complaint may be filed by the offended party, or a peace officer directly with the proper court on the basis of the affidavit of the offended party or the arresting officer or person.(Sec. 6, Rule 112)
  Duty of Inquest Prosecutor under circumstances covered by Sec. 6, Rule 112:


The first thing the inquest prosecutor must do is to determine whether or not the person was validly arrested under Sec. 5, Rule 113.


 If the inquest prosecutor finds that the person was validly arrested under the said rule, he may proceed to determine if there is sufficient evidence to sustain a probable cause for the purpose of filing the appropriate charge with the court. Otherwise he shall order the dismissal of the case and release of the arrested person. Should he find that the person was not validly arrested he may order the release of the person and transmit the record to the City Prosecutor. 

1. The inquest proceeding must be terminated within the periods specified under Article 125 of the Revised Penal Code – 

2. If the accused was arrested for a light offense – 12 hours;

3. If the accused was arrested for a less grave offense – 18 hours;

4. If the accused was arrested for a grave offense – 36 hours.

Effect of waiver of the provisions of Article 125 of the Revised Penal Code:


If the person arrested pursuant to Sec. 5, Rule 113 and Sec. 6, Rule 112 signs a waiver of the provisions of Article 125 of the Revised Penal Code, the inquest prosecutor shall conduct the regular preliminary investigation but the same must be terminated not later that 15 days from the time of the arrest of the person.

 Bail, during preliminary investigation or inquest proceedings:


In spite of the waiver signed by the arrested person, the latter may apply for bail, if the offense is bailable. Such application for bail shall be filed with the proper court. In Ombudsman cases cognizable by the Sandiganbayan, the Executive Judge of the Regional Trial court where the information was filed may approve the application  for bail, except in offenses punishable by death, reclusion perpetua or life imprisonment and shall order the release from detention subject to further orders of the Sandiganbayan. The authority to grant bail does not include the power to act on any motion for reduction of the amount of the bail recommended by the prosecutor. (Adm. Cir. 18-94, S.C) The City or Provincial Prosecutor of the place where the case was investigated, except for cases within the National Capital Region may approve the information in such cases.

May an accused be proceeded against under Sec. 6, Rule 112 still ask for preliminary investigation after the filing of the information?

The answer is yes. 

If information is filed without the benefit of a preliminary investigation, the accused may demand for a preliminary investigation not later than five (5) days from notice of the filing of the information. (Sec. 2, RA 7438)

 Preliminary Investigation, when not required:


a) Cases filed with the prosecutor: -If the complaint involves an offense punishable by imprisonment of less than 4 years two months and one (1) day, the prosecutor shall proceed to determine the existence of probable cause based on the affidavits and other supporting documents within 10 days from receipt of the case. 


b) Cases filed with the Municipal Trial Court:- The judge shall, within ten (10) days from receipt of the complaint personally evaluate the evidence and examine personally in writing and under oath the complainant and his witnesses in the form of searching questions. 

Suppose the judge finds no probable cause after evaluating the evidence, what must he do?


The judge may require the complainant to adduce additional evidence. If in spite of such additional evidence, there is still lack of probable cause, he may order the dismissal of the case and release the arrested person. If however, he finds probable cause, he may order the arrest of the accused if not yet in custody; or issue a commitment order if the accused is already under detention. In cases covered by the Rules on Summary Procedure, no warrant arrest may be issued but only summons.

Record of Preliminary Investigation to be submitted to the Court:


The record of the preliminary investigation including the resolution and other supporting documents shall be transmitted to the court together with the complaint or information.

Cases where the court may no longer issue a warrant of arrest after the filing of the information after preliminary investigation:


Under the present rules the issuance of a warrant of arrest by the RTC upon the filing of the information is no longer necessary when the information was filed under Sec. 6, Rule 112.
Case Problem:


SPO2 Pedro S. Pia applied for a search warrant before the MTC of Baguio against Juan D. Ulin who is allegedly keeping a cache of firearms in his bodega. The court issued a search warrant and was served by Pia against Ulin. Pia seized a box of shabu inside a sealed receptacle. A case of violation of RA 9165 was filed against Ulin before the Prosecutor’s Office of Baguio for preliminary investigation. In the meantime Ulin filed a motion to quash search warrant and to suppress the evidence. During the pendency of the preliminary investigation, the MTC of Baguio quashed the search warrant and ordered the suppression of the evidence illegally seized. What is the effect of the quashal of the search warrant and suppression of the evidence on the pending preliminary investigation?

Answer:


The proceedings for the issuance or quashal of a search warrant before a court on one hand, and the preliminary investigation before an authorized public officer on the other, are proceedings entirely independent of each other.  One is not bound by the other’s findings as regards the existence of a crime. The purpose of each proceeding differs from the other. The first is to determine whether a warrant should issue or be quashed, and the second, whether an information should be filed in court. When the court, in determining probable cause for issuing or quashing a search warrant, finds that no offense has been committed, it does not interfere with or encroach upon the proceedings in the preliminary investigation. The court does not oblige the investigating officer not to file an information for the court’s ruling that no crime exists is only for purposes of issuing or quashing the search warrant. (Sitchon vs. RTC, Nov. 23, 2001) However, the effect of a quashal of a search warrant on the ground that no offense has been committed is to render the evidence obtained by virtue of the search warrant “inadmissible for any purpose in any proceeding” including the preliminary investigation. (Ibid.)

ARREST, SEARCH AND SEIZURE

(Rule 113 AND RULE 126)
. What is the nature and concept of Arrest?

Arrest is the taking of a person into custody in order that he may be bound to answer for the commission of an offense.(Sec. 1)
Define Warrant of arrest, Search Warrant.


A warrant of arrest an order in writing issued by a judge in the name of the people of the Philippines and directed to a peace officer commanding him to take a person into custody in order that he may be bound to answer for the commission of an offense. 

A search warrant is an order in writing issued in the name of the People of the Philippines, signed by a judge and directed to a peace officer commanding him to search for personal property described therein, in the place particularly indicated in the warrant and bring it before the court.
 Constitutional basis of a warrant (of arrest/search)

Generally, the arrest of a person and the search of his house, papers and effects may be effected and carried out by law enforcers only on the strength of an arrest and search warrant validly issued by a judge in accordance with Art. III, Sec. 2 of the Constitution.
State Requisites of a valid warrant (warrant of arrest or search warrant):

A reading of Sec. 2, Art. III of the Constitution would provide us the requisites, they are:
1. It must be issued upon a probable cause;
2. The probable cause must be determined personally by the judge issuing the order;
3. The issuing judge must personally examine in writing under oath by means of searching question the complainant or applicant and his witnesses;
4.The warrant must particularly describe the person to be arrested or the property to be seized;
5.The warrant must particularly describe the place to be search; and
6.The warrant must be issued for only one specific offense.
Concept and Nature of Probable Cause.

The term probable cause is met in our of study of criminal procedure several times. It is met in preliminary investigation. It is met in our study of Arrest and Search and Seizures.
a) As used in preliminary investigation, the term signifies the determination whether there is sufficient ground to engender a well-founder belief that a crime has been committed and the respondent is probably guilty thereof. The determination of probable cause at this stage is an executive function which is exercised by the public prosecutor or any officer authorized to conduct preliminary investigation. The correctness of its exercise is a matter that is beyond the power of the courts to pass upon, save in exceptional circumstances. The public prosecutor has broad discretion whether probable cause exists and to charge those whom he believes to have committed the crime. (Pp. vs. CA G.R. 1260005Jan. 21, 1999)
b)  As used in the issuance of warrant of arrest, the term refers to the determination of facts and circumstances which would lead a reasonable, discreet and prudent person to believe that an offense has been committed by the person to be arrested.(Allado vs. Diokno 232 SCRA 192)
c)  As used for the issuance of search warrant, the term refers to the determination of facts and circumstances which could lead a reasonable, discreet and prudent man to believe that an offense has been committed, and that the object sought in connection with the offense are in the place so sought to be searched. (Quintero vs. NBI, 162 SCRA 467, People vs. Malmsted, 198 SCRA 40) 
d)  As used in effecting warrantless arrest, search and seizures, the term signifies actual belief or reasonable ground of suspicion. The ground of suspicion are reasonable when, in the absence of actual belief of the arresting officer, the suspicion that the person to be arrested is probably committing the offense, is based on actual facts (supported by circumstances sufficiently strong to create reasonable belief that the person to be arrested is probably guilty thereof. The reasonable suspicion therefore must be based on actual facts, coupled with good faith on the part of the person making the arrest. (Pp. vs. CA, G.R. 1260005,Jan. 21, 1991)

 Who makes a determination of the Probable cause?

The law and the constitution require that probable cause be personally determined by the judge. The issuing judge must take the deposition in writing of the applicant and of the witnesses he may produce and attach it to the record. Mere affidavits of the complainant and his witnesses are not sufficient. (Paper Industries Inc. vs. Asuncion May 19, 1999)

The testimony of the applicant and his witnesses must be based on their personal knowledge and not merely based on information and belief.(Pp. vs. Estrada Sept. 25, 1998)  

And finally, the judge must examine the applicant and his witnesses in the form of searching questions and answers. The absence of probing and exhaustive examination by the judge is fatal to the validity of the warrant issued. (Paper Industries Inc. vs. Asuncion G.R. 1260005 May 19, 1999)

 What is the so-called “multifactor-balancing test” in the determination of the probable cause in the issuance of search warrants?

The so-called “multifactor-balancing test” refers to the duty of the judge to weigh the manner and intensity of the interference on the right of the people, the gravity of the crime committed and the circumstances attending the incident. (Allado vs. Diokno, May 5, 1994; Pilapil vs. Sandiganbayan April 7, 1993)

 What is the nature of the determination of a probable cause for the issuance of a warrant of arrest?

The determination of probable cause is a judicial function, it belongs to the judge; it is not for the provincial or city prosecutor to ascertain. Only the judge and the judge alone make this determination. The preliminary inquiry made by a prosecutor does not bind the judge. (Pp vs. Villanueva, 110 SCRA 465; Placer vs. Villanueva, 126 SCRA 463) It merely assists him in making the judicial determination of probable cause. The judge does not have to follow what the prosecutor presents to him. The prosecutor's certification of probable cause is ineffectual. It is the report, the affidavits, the transcript of stenographic notes (if any), and all other supporting documents behind the prosecutor's certification which are material in assisting the judge in his determination of probable cause. (Lim vs. Felix, G.R. No. 99054-67; Pp. vs. Inting; Soliven vs. Makasiar, 167 SCRA 393)
Must the judge personally examine the complainant and his witnesses before he can issue the corresponding arrest warrant? Search warrant?
We have to qualify.

The Judge does not have to personally examine face the complainant and his witnesses in the case of determining a probable cause for the issuance of a warrant of arrest.  The Prosecutor can perform the same functions as a commissioner for the taking of the evidence. However, there should be a report and 
necessary documents supporting the prosecutor’s certification. All these should be before the Judge. The 
extent of the Judge's personal examination of the report and its annexes depends on the circumstances of 
each case. The judge has discretion on whether the complainant and his witnesses are to be required to be present for the determination of probable cause. The personal determination is vested in the Judge by the Constitution. It can be as brief or as detailed as the circumstances of each case require. The judge must go beyond the Prosecutor's certification and investigation report whenever necessary. He should call for the complainant and witnesses themselves to answer the court's probing questions when the circumstances of 
the case so require. (Soliven vs. Makasiar, 167 SCRA 393) However, in the case of search warrants, it is mandatory on the part of the judge to examine personally face to face the applicant and his witnesses. (Ibid.)
What is the so-called “sufficiency test” in connection with application for a search warrant?

The real test of sufficiency of a deposition or affidavit to warrant issuance of a search is whether it was drawn in a manner that perjury could be charged thereon and the affiant are held liable for damage caused. The oath required must refer to the truth of the facts within the personal knowledge of the applicant of a search warrant and/or his witnesses, not of the facts merely reported by a person whom one considers to be reliable. (Prudente vs. Dayrit, G.R. No. 82870, December 14, 1989)
 What are the kinds of valid arrest?

 The kinds of valid Arrest are:



a) Arrest by virtue of a warrant of arrest;



b) Arrest without a warrant of arrest.
Who may execute the warrant of arrest?

The warrant officer or the head of office to whom the warrant has been delivered for execution shall cause the warrant to be executed within ten (10) days from receipt thereof. It is the duty of said persons to make a return of the warrant within the said period to the issuing court. (Sec. 4, Rule 113) Likewise, it is their duty to state the reason for their failure to serve the said warrant, if such is the case. (Ibid.)
What is the Lifetime of a warrant of arrest?

A warrant of arrest duly issued by the court shall remain in full force and effect until the arrest of the person subject of the warrant or until the warrant is lifted by the court. The warrant of arrest does not become functus oficio by mere lapse of time. It remains enforceable indefinitely until such time as the arrest of the person or persons named therein has been effected, unless earlier recalled or qualified.(Mamangon vs. CFI, Aug. 30, 1990)

When may a warrant of arrest by served?

Arrest by virtue of a warrant may be made on any day and at any time of the day or night. (Sec. 6, Rule 113)

  What is the method of effecting the arrest?

As a rule the officer making the arrest shall inform the person to be arrested the cause of the arrest and the fact that a warrant has been issued for his arrest. (Sec. 7, Rule 113)

In what instances may the arresting officer not required to inform the person to be arrested about the reason for arrest?

The officer making the arresting is not required to inform the person to be arrested of the cause of the arrest and the existence of the warrant when:
1. The said person flees; or 
2. The person forcibly resist arrest before the officer has opportunity to do so; 
3. When the giving of such information would imperil the arrest. (Ibid.)

Must the arresting officer be in possession of arrest warrant in effecting an arrest?

It is submitted that the answer is no. The officer effecting the arrest need not be in possession of the arrest warrant at the time of making the arrest. But after the arrest, if the person demands, the warrant shall be shown to him as soon as practicable. (Ibid.)

Is the officer making an arrest authorized to summon assistance in order to effect an arrest? 

The officer making a lawful arrest may summon as many persons as he may deem necessary in effecting the arrest. Every person so summoned by an officer shall assist him in effecting the arrest when he can render such assistance without detriment to himself.(Sec. 10)
Right of officer to break into or break out of any building or enclosure:

The officer making a lawful arrest may break into any building or enclosure where the person to be arrested is or is reasonably believed to be, if he is refused admittance thereto after announcing the authority and purpose. ((Sec. 11, Ibid) He may also break out from a building or enclosure to liberate him. (Sec. 12 Ibid.)

 Duty of the arresting officer executing a warrant of arrest:

Should the warrant be properly executed and served upon the person against whom the warrant was issued, it is the duty of the arresting officer to deliver the arrested person to the nearest police station or jail. (Sec. 3)
Under what circumstances may a person be lawfully arrested without warrant?

As a general rule, there can be not valid arrest of a person without a warrant of arrest. However, under certain circumstances, such kind of arrest may be accomplished without warrant. In the following cases a valid arrest may be done by any peace officer or private individual without a warrant of arrests, to wit: 
1. When, in his presence, the person to be arrested –has committed a crime, is actually committing a crime, or is attempting to commit an offense;
2. When an offense has just been committed and he has probable cause to believe based on personal knowledge of facts or circumstances that the person to be arrested has committed it;
3. When the person to be arrested is an escaped prisoner. (Sec. 5, Rule 113) 

State the nature and concept of: Arrest in Flagrante & Arrest in Hot Pursuit.

Arrest in flagrante delito contemplates a situation where the person to be arrested is actually committing or is attempting to commit an offense in the present of the arresting peace officer or private individual. The personal knowledge of such fact furnishes the probable cause which give authority to the peace officer or private individual to effect a warrantless arrest. (Pp. vs. Chualto San June 17, 1999) 

Arrest in hot pursuit speaks of a situation where the arresting peace officer or private individual did not see the actual commission of the crime. This kind of arrest to be valid requires the concurrence of the following requisites: (a) that an offense has just been committed; and (b) that the person making the arrest has probable cause to believe based on his personal knowledge of facts or circumstances that the person to be arrested has committed it.

 In arrest without warrant on the ground that a crime has just been committed, what circumstance would supply the probable cause for effecting such an arrest?
The basis for the arrest without warrant shall be the personal knowledge of facts of the arresting officer that the person to be arrested has committed the crime.(Pp. vs. Galvez, 355 SCRA 402) A reasonable cause of suspicion supported by facts and circumstances sufficiently strong in themselves to warrant a prudent, discreet and cautious man to believe that the person to be arrested has committed an offense, satisfies the requirement of  probable cause required by the rule. The legality of the suspect’s arrest does not depend upon the indubitable existence of a crime. (Pp. vs. Tangliben 184 SCRA 22; Posadas vs. CA Aug. 2, 1990; Pp. vs. Marfil Jr. Aug. 20, 1990; Pp. vs. Lo Ho Wing Jan. 21, 1991; Pp. vs. Mamsted 198 SCRA 401)

X was arrested without warrant by the police operatives immediately upon disembarking from the MV Kalapaw at South Harbor based on information from Iloilo Police where the ship came from that x was carrying marijuana. Is the arrest legal?


The arrest is no legal. The arrest done by the arresting officers was unconstitutional. X was not committing an offense or attempting to commit an offense at the time of his arrest. He was not even acting suspiciously. There was not probable cause for the arrest so as to be outside of the purview of the constitutional guarantee against warrantless arrest. (Pp. vs. Amminudin Anih, 163 SCRA 402)

What is the effect of the lapse of considerable time between the alleged commission of the offense and the time of the arrest of the accused?

The lapse of a considerable lapse of time between the arrest and the commission of the crime would negate the existence of a valid warrantless arrest. In such a case, a warrant of arrest must be applied for. (Pp. vs. Del Rosario, April 14, 1999; Sanchez vs. Demetriou,Nov. 9, 1993)


On January 5, 2007, the PDEA composed of X, Y & Z conducted a buy-bust operation on A, an alleged drug pusher. X was designated as the poseur-buyer while Y & Z acted ax the back up team. A delivered the 10 grams of shabu to X simultaneously handed the 10,000 pesos. Thereafter A immediately evaded arrest with the use of a motorcycle. Two (2) days later other members of the PDEA saw A eating inside a restaurant with some friends. They arrested A without warrant. Was the arrest without warrant valid?

The answer is no. At the time of the arrest A was not committing an offense or attempting to commit an offense. A was neither an escaped prisoner whose arrest could be effected without warrant. Moreover, none of the arresting officers was present at the time of the so-called buy-bust operation. The arresting officers therefore had no personal knowledge of the facts and circumstances that A committed the crime. (People vs. Kimura, , G.R. No. 130805, April 27, 2004)

This rule on warrantless arrest must be read with RA 9372 (Human Security Act, approved on March 6, 2007 and became effective on July 15, 2007) and Article 125 of the Revised Penal Code. The new law provides some exceptions to the provisions of Article 125 of the Revised Penal Code as to the period of detention of a person arrested without judicial warrant. Sec. 18 and 19 of RA 9372 provides:–

“Period of detention without judicial warrant of arrest.- The provisions of Article 125 of the Revised Penal Code, notwithstanding, any police or law enforcement personnel, who, having been duly authorized in writing by the Anti-Terrorism Council has taken custody of a person charged with or suspected of the crime of terrorism or the crime of conspiracy to commit terrorism shall, without incurring any criminal liability for delay in the delivery of detained persons to the proper judicial authorities, deliver said charged or suspected person to the proper judicial authority within a period of three (3) days counted from the moment said charged or suspected person has been apprehended or  arrested, detained, and taken into custody by the said police or law enforcement personnel: Provided, that the arrest of those suspected of the crime of terrorism or conspiracy to commit terrorism must result from the surveillance under section 7 and examination of bank deposits under section 27 of this Act.”

 Under the Human Security Act, to whom must the arrested person by delivered?


The arrested person shall, before being detained, be brought by the arresting officer before any judge at the latter’s residence or office nearest the place where the arrest took place at any time of the day or night.(Sec. 18, Ibid.)

What is the duty of the judge before whom the arrested person is brought?


It shall be the duty of the judge, among other things: 
1. to ascertain the identity of the arresting officers and the arrested person or persons;
2. to inquire from the arresting officers the reasons why they have effected the arrest;
3. to determine by questioning and personal observation whether or not the arrested person has been subjected to physical, moral or psychological torture, by whom and why; and
4. to submit a written report within three (3) days of his / her observations on the arrested person to the proper court having jurisdiction over the case.

What is the duty of the arresting officers?

Immediately after taking custody of the person charged or suspected of the crime of terrorism or conspiracy to commit terrorism, the arresting officer shall notify in writing the judge of the court nearest to the place of arrest. Where the arrest and apprehension is effected on Saturdays, Sundays, holidays or after office hours, the written notice shall be served at the residence of the judge nearest the place where the accused was arrested.

What is the liability of the arresting officer who fails to comply with the above rule?

The penalty of 10 years and 1 day to 12 years imprisonment shall be imposed upon the arresting officer who fails to notify any judge.

 What is the rule or procedure to be followed in the event of actual or imminent terrorist attack?

Under such circumstances, the arrested person may be detained for a of not exceeding three (3) days with the written approval of a municipal, city, provincial or regional official of the Human Rights Commission, or any judge, Sandiganbayan Justice or any justice of the court of appeals nearest the place of arrest. If  the arrest is effected on Saturdays, Sundays or holidays or after office hours, the arresting officer shall bring the arrested person to the residence of any of the above-mentioned public officers that is nearest the place of arrest.

 Under the rules of court what is procedure of arrest by peace officer without warrant?

The officer making the arrest shall inform the person to be arrested of his authority and the case of his arrest, unless the latter is either engaged in the commission of an offense, is pursued immediately after its commission, has escaped, flees or forcibly resists before the officer has opportunity to inform him; or when the giving of the information will imperil the arrest. (Sec.8, Rule 113)

What is procedure of arrest by a private person without warrant?

A private individual shall inform the person to be arrested of the intention to arrest and the cause of the arrest, unless the latter is either engaged in the commission of an offense, is pursued immediately after its commission, has escaped, flees or forcibly resists before the officer has opportunity to inform him; or when the giving of the information will imperil the arrest. (Sec.9, Rule 113)

What are the rights of counsel or relative of a person arrested?

Section 14, Rule 113 should be read with the provisions of RA 7438 on the rights of a person under custodial interrogation. The law provides that: “any member of the Philippine Bar shall, at the request of the person arrested or of acting in his behalf, have the right to visit and confer privately with such person in the jail or any other place of custody at any hour of the day or night. Subject to reasonable regulations, a relative of the person arrested can also exercise the same right.”

  Invalidity of an arrest, effect of; when to raise:

The legality of an arrest affects the jurisdiction of the court over the person of the accused. It does not negate the validity of the decision rendered by the court in the particular case. (Pp. vs. Copio L-133925, Nov. 29, 2000) The defect in the arrest of an accused must be raised in the trial court before the accused pleads to the information by way of motion to quash under Rule 117. 


Failure on the part of the accused to raise such defect in the arrest would be deemed a waiver on his part to raise the question on appeal. And he is considered in estoppel if voluntarily submits to the jurisdiction of the court by entering a plea and participating in the trial of the case. (Pp. vs. Madraga L-129299; Pp. vs. Palijon L-123545)

SEARCH WARRANT

(Rule 126)

Ordinarily, no search and seizure can be validly undertaken without a valid warrant of search and seizure. The only lawful means, which can be employed to search the premises of a person, is by means of a search warrant. The law and the rules however admit of some exceptions depending on the facts and circumstances of the case.

When may a search warrant be issued?


As earlier mentioned, no search warrant may be issued except upon probable cause in connection with one specific offense to be determined personally by the judge after examination under oath or affirmation of the complainant and the witnesses he may produce. 

The search warrant so issued must particularly describe the place to be search and the things to be seized. (Sec. 4, Ibid.)  

The requirement of having to describe the place to be search and the things to be seized is to avoid the issuance of general search warrants. General search warrant is one which vaguely describes and does not particularize the personal properties to be seized without a definite guideline to the searching team as to what items might be lawfully seized. (Nolasco vs. Puno, Oct. 8, 1985; Peudon vs. Ca Nov. 16, 1990; Columbia Pictures vs. CA June 29, 1993; Corro vs. Lising 137 SCRA 54)

What is nature and concept of Search Warrant?


A search warrant is merely a process issued by the court in the exercise of its ancillary jurisdiction and not a criminal action which it may entertain pursuant to its original jurisdiction. (Kenneth vs. Taypin 331 SCRA 697)

What is the nature of the power of courts to issue search warrants?


It is an inherent power of the courts to issue search warrants. (Ibid.)
Is the certification on non-forum shopping needed in applications for search warrants?


An application for a warrant of search and seizure not being an initiatory pleading need not be accompanied by a certification on non-forum shopping. (Ibid.)

 Where must an application for search warrant be filed?


An application for search warrant shall be filed with any of the following:


a) Any court within whose territorial jurisdiction a crime was committed;


b) For compelling reasons stated in the application, any court within the judicial region where the crime was committed, if the place of commission of the crime is known, or any court within the judicial region where the warrant shall be enforce;

c) If the criminal action has already been filed, the application shall be filed only in the court where the criminal action is pending. (Sec. 2, Ibid. The rule seems to have been adopted from the doctrine laid down in Malaloan vs. CA 232 SCRA 249)

What properties are subject to a warrant of search and seizure?


A search warrant may be issued for the search and seizure of personal property which is:


a) Subject of the offense;


b) Stolen or embezzled and other proceeds or fruits of the offense;

c) Used or intended to be used as a means of committing an offense. (Sec. 3, Ibid.) 

What is lifetime of a Search warrant?


A search warrant shall be valid for only ten(10) days from its date. Thereafter, it shall be void. (Sec. 10, Ibid.) It could be served at any time within the ten-day period. But if the object or purpose of the search warrant cannot be accomplished in the same day, the search may continue on the following day or days. Note however, that the search should not extend beyond the ten-day period. (Mustang Lumber vs. CA 257 SCRA 430)The issuing court must ascertain within ten (10) days after the issuance of the Search warrant if a return has been made, and if none, the court may summon the person to whom the warrant was issued and require him to explain why no return was made.

Pre-requisites to the determination of whether an application may be given due course or not?


The supporting affidavits of an application for a search warrant is an essential pre-requisite in the determination whether to give due course to the application or deny it outright. A judicial determination as to whether to give due course to an application for a search warrant is dependent on the whether or not the application and affidavits in support thereof are prima facie sufficient in form and substance to meet the legal requirement of probable cause.

 Must probable cause also exist in effecting a lawful warrantless search and seizure?


As in the application for the issuance of a search warrant, it is also necessary for probable cause to be present in warrantless searches and seizures. The absence of a probable cause would render inadmissible in evidence the article or articles seized and could not be used in any proceeding. Probable cause, in such cases, contemplates and may be based only on reasonable ground of suspicion or belief that a crime has been committed or is about to be committed.(Pp. vs. Aruta 288 SCRA 626). A search and seizure made without warrant is valid although it was based on tipped information. (Pp. vs. Valdez March 3, 1999)

Give some instances where warrantless search and seizure are considered valid and lawful.


a) Warrantless search incidental to a lawful arrest; (Sec. 13, Ibid.)

 
b) Evidence in “plain view”. 


c) Search of moving vehicle. The validity of the search is based on practicality.


d) Consented warrantless search


e) Custom search.


f) Stop and frisk. 

g) Exigency and Emergency Circumstances: These are searches and seizures conducted by checkpoints which are put up in the exigency of public order. 

What are the requisites the so-called plain view warrantless search?

The plain view doctrine is applicable provided the following requisites are present: 
1. The law enforcement officer in search of the evidence has a prior justification for an intrusion or he is in a position from which he can view a particular area; 
2. The discovery of the evidence in plain view is inadvertent; and 
3. It is immediately apparent to the officer that the item he observes may be evidence of a crime, contraband or otherwise subject to seizure.

What is the scope and nature of a consented warrantless search?

.

 Mere silence or lack of objection on the part of the person search does not amount to permission for the conduct of the search. A peaceful submission to a search or seizure is not a consent or an invitation thereto but merely a demonstration of regard for the supremacy of the law. (Pp. vs. Aruta, supra)

What is the other term of “the stop and frisk” doctrine? State its nature and concept?

Stop and frisk doctrine is also called as the “Terry Search” adopted from an American landmark case – Terry vs. State of Ohio (392 U.S 900) This doctrine was adopted by the Supreme Court in the case of Manalili vs. CA, 280 SCRA 400).
 It is that kind of search made by a police officer who stops a citizen on the street, interrogate him and search him for weapon (s). (Ibid.) The rationale of the U.S. Supreme Court is to the effect that the search is in the interest of effective crime prevention and detection and thus allowing police officers to approach a person, in appropriate circumstances and man, for purposes of investigating possible criminal behavior even though there is insufficient probable cause to make an actual arrest. (Posadas vs. CA, June 22, 1992; Pp. vs. Mengote Aug.2, 1990; Aniag Jr. vs. Comelec 237 SCRA424)

What is the scope of a validly warrantless search of citizens in checkpoints set up by the police of military authorities?

Warrantless search and seizure conducted at police or military checkpoints is valid. The reason for its validity is the protection of the government and safeguarding the lives of the people. Checkpoints are legal where the survival of an organized government is on the balance or where the lives and safety of the people are in grave peril. However, the search made by the police or military officers manning the checkpoints is limited to VISUAL SEARCH and NOT BODILY SEARCH. More, the checkpoints must be at fixed places and not moving checkpoints. (Valmonte vs. De Villa, G.R. No. 83988, Sept. 29, 1989)

What is the procedure to be undertaken regarding search of a room, house or any premises?

Search of such kind of premises shall be made in the presence of the occupant thereof or any member of his family. In the absence of said persons, the search must be made in the presence of at least two witnesses of sufficient age and discretion residing in the same locality. (Sec. 8, Ibid.)
 Remedies of persons affected by the issuance of Search warrant:


The remedy of any person affected by any search warrant that is issued is to file a Motion to quash the search warrant and where search has been conducted in accordance with the warrant to file a Motion to Suppress Evidence. In some cases actions for recovery of personal property may be filed with the ancillary remedy of replevin.

What court must take cognizance of the motion to quash search warrant?


Any person affected by the search warrant may file the motion to quash:


a) Before the court that issued the search warrant;


b) Before the court where the criminal case is pending or has been filed.

Suppose the motion to quash search warrant was filed before the issuing court but the criminal case is subsequently filed before another court, how will the motion be disposed of?


In such a situation, the court where the criminal case has been filed shall now take cognizance of resolving the motion to quash the search warrant.


Other laws and principles governing persons in custody. (RA 7438). This law defines the rights of persons in custody in conjunction with Sec. 14, Rule 113 of the rules of court and Sec. 12(1) Art. III, Philippine Constitution.

Concept of Custodial Investigation and When it Begins:


Custodial investigation is the stage where the police investigation is no longer a general inquiry into an unresolved crime, but has began to focus on a particular suspect taken into custody by the police who carry out a process of interrogation that lends itself to elicit incriminating statements.(Pp. vs. Del Rosario,305 SCRA 740; Pp. vs. Tan 286 SCRA 207)

A person is deemed to be under custodial interrogation when he is in custody and effectively deprived of his freedom of action. (Marcelo vs. Sandiganbayan, Jan. 26, 1999) 

The term includes the practice of police officers issuing “invitations” to persons who are to be investigated in connection with an offense he is suspected to have committed. (Sec. 2, RA 7438)


This custodial interrogation begins from the time a person is taken into custody for investigation of his possible involvement and participation in the commission of a crime of from the time he is singled out as a suspect in the commission of a crime although not yet in police custody.(Pp. vs. Del Rosario, 305 SCRA 740) Marcelo vs. Sandiganbayan, Jan. 26, 1999.


This is covered by the exclusionary rules on evidence such that any evidence obtained in violation of the law is inadmissible in any proceeding. In one case, the Supreme Court ruled that “any information or admission given by a person while in custody although it may appear harmless or innocuous at the time without the assistance of a competent and independent counsel should be struck down as inadmissible.”

Right to counsel, aspects of:


There are two aspects: 

(1) The right to an independent and competent counsel of one’s choice; and 

(2) the right to police or court appointed counsel, as the case may be, where the accused is unable to retain 
one. The right to counsel is an inherent part of due process. 

The right to counsel attaches as soon as the person becomes the focus and object of police interrogation. And the accused needs the guidance of counsel at every stage in the proceedings against him. (Escobido vs. the State of Illinois, 378 U.S 478; Powel vs. Alabama 287 U.S. 345)


Accused deemed to have agreed to the lawyer appointed by the investigator where he did not object to his appointment and thereafter he subscribed to the veracity of his statement before the swearing officer. (Pp. vs. Gallardo, Jan. 25, 2000)The lawyer must be independent, competent, and effective.
Applicability of the so-called Miranda Warning; Steps to be taken after the accused has been duly warned: (Miranda vs. The State of Arizona) 


The rule requires that the suspect in custodial interrogation be warned: 

1) That he has the right to remain silent; 

2) That he has the right to the assistance of counsel; 

3) That if he cannot afford, counsel will be provided to him; and

4) That anything he will say in the course of the interrogation can and will be used against him. (Pp. vs. Naag, Jan. 20, 2000) 


After the suspect is informed of the above rights, the following steps should be undertaken by the investigator, to wit:

The investigator should also ask the suspect whether, after being inform of the cause of the indictment against him, he wants and is willing to give a statement of his version; 

In the affirmative, the suspect should next be asked if he has a lawyer to assist him; 

If in the affirmative, but he could not afford to hire one, he should be asked if he wanted one to be 
appointed for him. 

Failure on the part of the investigator to pursue these steps would render ineffective any waiver of the right to remain silent and to counsel. (People vs. Naag, supra)
Instances where the constitutional procedure on custodial interrogation do not apply:

a) A police line-up is not considered part of any custodial interrogation because it is conducted before that stage; (Dela Torre vs. CA 294 SCRA 196)

b) A suspect’s confession to a media personnel or confidante was not acting for the police. (Pp. vs. Domantay 307 SCRA 1; Pp. vs. Bravo Nov. 22, 1999)
c) Custodial rights of a person are not available whenever he volunteers statements without being asked. (Pp. vs. Cayago 312 SCRA 623)

d) Constitutional procedure on custodial investigation does not apply to a spontaneous statement, not elicited through questions by authorities, but given in an ordinary manner whereby the accused orally admitted having committed the crime. (Pp. vs. Cabiles, 264 SCRA 199)

       e) Statements given by the suspect or his employer or the latter’s 

personnel and private detectives, in the absence of governmental interference. (Pp. vs. Marti, 193 SCRA 57)

BAIL

(Rule 114)
Bail, defined:


It is the security given for the release of a person in custody of the law, furnished by him or a bondsman conditioned upon his appearance before any court as required under the certain conditions. (Sec. 1)

Recognizance, meaning of:


It is an obligation of record entered into before some court or magistrate authorized to take it, wit the condition to do some particular act, and a prisoner is allowed so to obligate himself to answer the charge.

May the court require the posting of cash bond only to be filed by an accused?


No. the rules provides for four (4) ways of posting bond and it grave abuse of discretion to require cash bond only to be filed by an accused. (Almeda vs. Villaluz, 66 SCRA 38)

Kinds or forms of Bail:


1. Corporate Surety;(Sec. 10)


2. Property Bond;(Sec. 11)


3. Cash Deposit;(Sec. 14)


4. Recognizance(Sec. 15)

Right to bail, its constitutional basis:


Sec. 13, Article III, Philippine Constitution provides: “All persons except those charged with offenses punishable with reclusion perpetua when the evidence of guilt is strong, shall, before conviction, be bailable by sufficient sureties, or be released on recognizance as may be provided by law. The right to bail shall not be impaired even when the privilege of the writ of habeas corpus is suspended. Excessive bail shall not be required.”

Primary purpose of Bail:


The purpose of bail is to relieve the accused of imprisonment and the state of the burden of keeping him pending trial, and likewise to secure his appearance at the trial of his case. (Almeda vs. Villaluz, 66 SCRA 38; See also 6 AMJUR 2ND 63)

Theory of Bail:


The theory of bail is the transfer of responsibility of the government as jailer to the surety or bondsman. Their custody is a continuation of the original imprisonment and they are subrogated to all the other rights and means which the government possesses to make their control of the accused (principal) effective. The authority emanating from their character as sureties is no more or less than the government’s authority to hold the accused under preventive imprisonment. (Phoenix vs. Sandiganbayan, 149 SCRA 317 (1987)
Accrual of the right to bail;


The right to bail accrues when the accused is under arrest or deprived of his liberty or in custody. Hence if the accused is at-large he has no right to bail. (Guillen vs. Nicolas 299 SCRA 623)

When person considered in custody:


A person is considered in the custody of the law when:


a) He is arrested either by virtue of a warrant of arrest issued pursuant to Sec. 6, Rule 112; 


b)  He is arrested without warrant pursuant to Sec. 5, Rule 113;


c) He has voluntarily submitted himself to the jurisdiction of the court by surrendering to the proper 
authorities. (Pp. vs. Gako 348 SCRA 334 Paderanga vs. CA Aug. 28, 1995)

Grant of bail not conditioned upon the arraignment of the accused:


The grant of bail should not be conditioned upon the prior arraignment of the accused. This would adversely affect the application for bail or his right to avail of other remedies that can be available to him before arraignment. The reason of requiring the arraignment of the accused so that he can be tried in absentia in case he jumps bail is sub served by the conditions of his bail which imposes sanctions for non-appearance at the trial.(Lavides vs. CA L-129670, Feb. 1, 2000)
Bail allowed even before the filing of the information:


Any person in custody who is not yet charged in court may apply for bail with any court in the province, city or municipality where he is held. (Sec. 17(c), Rule 114; See also Lavides vs. CA, supra). A person arrested under Sec. 5, Rule 113 who has signed a waiver of the provisions of Article 125 of the Revised Penal Code may be allowed bail even before the termination of the preliminary investigation. (Sec. 7, Rule 112, Sec. 5, Rule 112) 

Bail, when not required:


No bail is required in the following instances:


1) When a person is charged of an offense governed by the Rules on Summary Procedure;


2) When a person has been in custody for a period equal to or more than the possible maximum 
imprisonment prescribed for the offense charged;


3) When the maximum penalty to be imposed upon a person is destierro, he shall be released after 30 
days of preventive imprisonment.

What is the effect of posting bail by the person who was illegally arrested without warrant?


Objection to the illegality of an arrest or to the jurisdiction of the court over the person of the accused unlawfully arrested is not waived by reason of the filing of a petition for bail or by posting the bond itself. (Sec. 26, Rule 114; See Pp. vs. Gomez 325 SCRA 61, Feb. 8, 2000) The rulings of the Supreme Court in the cases Callanta vs. Villanueva 77 SCRA 377; Bagcal vs. Villaraza 120 SCRA 526; Zacariaz vs. Cruz 30 SCRA 728; Pp. vs. Barros March 29, 1994 and other decisions saying that the posting of bail constitutes waiver of any irregularity attending the arrest of the accused and the preliminary examination or preliminary investigation are deemed ABANDONED AND SUPERSEDED.

Suppose in the above problem, aside from posting the bail, the accused also pleaded to the offense charge, may the accused still validly question the illegality of the arrest?


The accused can no longer question the illegality of the arrest. It is settled in this jurisdiction that objection to a warrant of arrest or illegality of an arrest must be made before the accused enters his plea. Otherwise, the objection is deemed waived. The fact that the arrest was illegal does not render the proceedings void and deprive the state of its right to convict the accused of the offense charged when all the facts point to the culpability of the accused. (Pp. vs. Galvez, 366 SCRA 246)

Other persons required to post bail:


The rule requires that prosecution witnesses post bail to ensure their appearance at the trial of a case where:

1) There is a substitution of an information; (Sec. 14, Rule 110)

2) (b)Where the court believes that a material witness may not appear at the trial (Sec. 14, Rule 119)

Power to grant bail or fix its amount, vested in the courts:

Only the judge may grant and fix its amount being part of judicial process. The question as to whether bail is excessive or unreasonable is a matter addressed to the discretion of the court. (Villasenor vs. Abano, Sept. 29, 1967)

Effectivity or life time of the bail posted by an accused:


The bail shall be effective upon its approval by the court and shall remain in force at all stages of the case until promulgation of the judgment of the Regional Trial Court, irrespective of whether the case was originally filed in or appealed to it unless cancelled earlier for legal and valid reasons.

(Sec. 2 (a), Rule 114)

What are the conditions of the bail?


All kinds of bail approved by the court are subject to the following conditions:
1. The accused shall appear before the proper court whenever required by the court or the rules;(Sec.2(b)
2. The failure of the accused to appear at the trial without justification and despite due notice shall be deemed a waiver of his right to be present thereat.( Sec. 1(c), Rule 115)  Trial in absentia may proceed in such a case; (Sec. 2(c)
3. The bondsman shall surrender the accused for the execution of the judgment (Sec. 2d)


There can only be a trial in absentia if the accused has been previously arraigned. Otherwise there can be no valid trial. (Borja vs. Mendoza 77 SCRA 422) 


An accused under custody who escapes shall be deemed to have waived his right to be present on all subsequent trial dates until custody over his person is regained. (Sec. 1(c), Rule 115).


 The accused also waives his right to present evidence and confront the witnesses against him. (Gimenez vs. Nazareno April 15, 1988)

The presence of the accused is required only, despite the waiver in the bail, in the following:

1) At the arraignment (Sec. 1, Rule 116);

2) When ordered by the court for purposes of identification;

3) At the promulgation although this is no indispensable.

May the court impose other conditions than those found in Section 2, Rule 114?


The answer is yes. In cases where the likelihood of the accused jumping bail or committing other offenses is feared. (Almeda vs. Villaluz 66 SCRA 38)
 More, the court may even restrict the person’s right to travel as a condition for the grant of bail. (Manotoc vs. CA 142 SCRA 153; Silverio vs. CA April 8, 1991)This latter case is an interpretation given to Sec. 2 (b), Rule 114.

 
But imposition of a fine upon the bondsman as an added condition to the bail is void because the condition becomes more onerous than the obligation of the bondsman to deliver the person of the accused. (Bandoy vs. CFI, 14 Phil. 620)

Release or transfer of prisoners allowed only upon court order: 


Sentenced prisoners or detention prisoners may only be released or transferred upon order of the court. (Sec. 3, Ibid) This rule is a reiteration of the Supreme Court circular issued by then Chief Justice Fred Ruiz Castro to the effect that no prisoner serving sentence at the National Bilibid Prisons should be brought out for any reason unless ordered by the Supreme Court.

When is admission to bail a matter of right? 

It is a matter of right in the following instances:
1. Before or after conviction by the MetroTC, MTC, MCTC; and
2. Before conviction in the RTC of an offense not punishable by death, reclusion perpetua or life imprisonment. (Sec. 4, Ibid.)


When is admission to bail a matter of discretion? 

It is a matter of discretion in the following instances:
1. Upon conviction by the RTC of an offense not punishable by death, reclusion perpetua or life imprisonment.(Sec. 5,Ibid.); and
2. Upon conviction by the RTC of an offense where the penalty is more than 6 years but not exceeding 20 years (below reclusion perpetua) under the following circumstances:

a) That he is a recidivist (Art. 
14(g) quasi-recidivist (Art. 160), or 
habitual delinquent (Art. 62(5), or has 
committed a crime aggravated by 
reiteracion (Art. 14(10);

b) That he has previously 
escaped from legal confinement or he has 
evaded sentence (Art. 157-159)

c) That he has violated the terms 
of his bond without justification;

d) That he committed the offense 
while under probation (PD968) or 
conditional pardon (Art. 159)

e) That the circumstances of his 
case indicate the probability of flight if 
released on bail;


f) That there is undue risk that he 
may commit another crime during the 
pendency of the appeal.

Who acts on the application for bail on appeal after conviction by the RTC?


We must qualify.

The application for bail may be filed and acted upon by the trial court in spite of the perfection of the appeal provided it has not transmitted the original record of the case to the appellate court. However, if the decision of the trial court convicting the accused changed the nature of the offense from a non-bailable offense to a bailable offense, the application for bail can only be filed with and resolved by the appellate court. (Sec. 5, Ibid.) The rule now is that the accused may apply for bail but subject to the discretion of the appellate court.

Define Capital Offense.


A capital offense is one which, under the law at the time of its commission and at the time of the petition for bail is punishable by death.

What are the conditions in order that an offense may be considered a capital offense?

The two (2) conditions that must exist in order that an offense is considered capital are that the offense must be punishable by death both at the time of its commission and at the time of filing of the petition for bail.  (Art. 21, Revised Penal Code)
Note that what determines the existence of a capital offense is the penalty imposable and not the penalty actually imposed by the court for the commission of the offense. 

When is the imposition of the death penalty not allowed?


If the accused in a capital offense is found to be minor at the time of the commission of the offense the death penalty cannot be imposed. Hence, he can be admitted to bail. (Bravo vs. Borja Feb. 18, 1985) In the same vein, where the person of the accused is over 70 year of age (Art. 47, RPC) at the time of the commission of the offense, the death penalty cannot also be imposed. Hence the said accused may also be entitled to bail.

Denial of bail in capital offenses, or offenses punishable by reclusion perpetua, or life imprisonment applies only where the evidence of guilt is strong. 

Is hearing always required in applications for bail in capital offenses?

It is required of the trial courts to conduct hearing wherein both the prosecution and the defense are afforded sufficient opportunity to present their evidence. The burden of proof lies in the prosecution to show that the evidence of guilt is strong. (Jinggoy Estrada vs. Sandiganbayan Feb. 26, 2002)

May a person charged of a capital offense and the evidence of guilt is strong be granted bail?


Yes. The purpose of the bond is to assure the court of the presence of the accused during the trial of his case. If the probability of “flight’ is nil, then the accused may be allowed to post bail.  (Beltran vs. Secretary, April 2007)

May a person subject to extradition from another country and where the cases against him in said country are able,  be allowed to post  bail pending the extradition hearing?

No. A person facing extradition proceedings is not entitled to bail even if the crime he was charged in the foreign country is able. The reason is that the constitutional provision on the right to bail under Article III of the Constitution applies only to criminal cases, not in extradition proceedings.(Rodriguez vs. RTC, Manila, 483 SCRA 290; U.S vs. Jimenez, Nov. 2002) 

Suppose the person undergoing extradition proceedings has already posted bail , may the  be cancelled without hearing?


No. If at first the extraditee has been allowed bail the cancellation thereof can only be done after due notice and hearing in accordance with our law on due process. (Secretary vs. Lantion, 322 SCRA 160; Rodriguez vs. Presiding Judge, 483 SCRA 290)

Who has the Burden of proof in applications proceedings?


As in all criminal prosecutions, the burden of proof in bail applications is on the prosecution.  Bail applications contemplate the conduct of a hearing. The hearing is summary in nature although the prosecution must be given the opportunity to be heard. (Pp. vs. Maglalang, April 19, 1991;  Pp. vs. Bongolan July 26, 1999).

 In bail applications what does the term “discretion” cover?

 The term “discretion” refers to the judicial discretion in determining whether the evidence of guilt is strong or not. Not whether to grant bail or not. The judge must base his finding of whether the evidence of guilt is strong or not on the evidence presented during the hearing on the application for bail. (Jinggoy Estrada vs. Sandiganbayan Feb. 26, 2002)

Is the judge at liberty to make a determination on whether the evidence or guilt is strong or not on the basis of affidavits?

The judge is not at liberty to make such finding on the basis of the affidavits attached to the record of the case. (Aurillo vs. Francisco 170 SCRA 480) In all bail applications the court must give reasonable notice of the hearing to the prosecutor or require him to submit his recommendation. (Sec. 18, Ibid. See also People vs. Gako Dec. 15, 2000) 

What is the remedy of the prosecution when the judge grants bail without hearing?

The failure of the judge to conduct a hearing is reviewable by a Petition for Certiorari under Rule 65. (Alvarado vs. Laquindin July 3, 1995) A hearing must be conducted on the bail application even if the prosecution does not object to the application for bail. (Manalo vs. Narisma Jan. 31, 1996)

What are the contents of the order in bail applications?


The court in bail application hearings must make in its order either denying or granting bail a summary of the proceedings and of the evidence adduced during the hearing. (Basco vs. Rapatalo, 226 SCRA 206)
The fixing of the amount of bail by the courts is based on Sec. 13, Article III of the Philippine Constitution. The probability of the accused jumping bail or absconding may also be considered in the fixing of bail. Where the right to bail exists, it should not be rendered nugatory by requiring a sum that is excessive. (De la Camara vs. Enage G.R. No. L-32951-2, September 17, 1971 En Banc)

In what cases may an accused be allowed on recognizance?

 An accused may also be allowed to be released on recognizance generally in light offenses on his own recognizance or by some responsible individuals. The Youth and Child Welfare Code, allows an accused who is considered a youthful offender to be released on recognizance even in grave offenses. The Dangerous Drugs Law of 2002 however disallows an accused to be out on recognizance.

May a convicted person be released from jail on recognizance?


The answer is no. A judge who orders the release of a convicted person on recognizance is guilty of gross ignorance of the law even if the person has a pending application for parole. No bail is allowed for a convict after final judgment. (Sec. 24, Rile 114) The exception is when the convict applies for probation before he commences his sentence and the offense for which he was convicted is within the purview of the probation law. (White vs. Bugtas, 475 SCRA 175)
What court acts on applications for recognizance?

The rule requires that any application for recognizance may only be acted upon by the court where the case is pending. 

What is the extent of the liability of a cash deposit?


The money deposited shall serve as bail for the accused and may be held to answer for the payment of fine and costs. (Esler vs. Ledesma 52 Phil. 114, Sec. 14, Rule 114) The excess if any shall be returned to the accused or to whoever made the deposit. (Sec. 14, Ibid.)

When may a person in custody be released without bail?


A person in custody may be released without bail when:
a) When a person has been in custody for a period equal to or more than the possible maximum imprisonment prescribed for the offense charged;
b) If the maximum penalty to which the accused may be sentenced is destierro, he shall be released after thirty (30) days of preventive imprisonment.
c) A person in custody for a period equal to or more than the minimum of the principal penalty prescribed for the offense charged, without application of the Indeterminate Sentence Law or any modifying circumstance, shall be released on a reduced  or on his own recognizance, at the discretion of the court. 

Where may a person in custody for an offense file his bail?
a) Generally, where bail is a matter of right the bail in the amount fixed may be filed with the court where the case is pending.
b) In the absence or unavailability of the judge thereof, the bail may be filed with any RTC judge, MTC in the province, city or municipality.
c) If the accused arrested in a province, city or municipality other than where the case is pending, the bail may be filed with any RTC judge of said place; if no RTC judge is available, the  may be filed with an MTC judge of the place where the accused was arrested. (Sec. 17, Ibid. See also Santiago vs. Jovellanos Aug. 1, 2000) 
d) But where bail is a matter of discretion, the bail must only be filed in the court where the case is pending. The same rule applies where the accused seeks to be released on recognizance. (Sec. 17 (b), Ibid.) – Take note of the order of priority in the granting of bail.
What may cause the forfeiture of bail ?


The undertaking of a bondsman is to produce the accused bodily when required by the court or the rules on a given date and time. (Pp. vs. Segarino 12 SCRA 395) Failure to produce the accused is a complete breach of guaranty and may be a valid ground for the court to order the forfeiture of the bond. (Pp. vs. Caparas March 9, 1988). 

Nature of the order of forfeiture of bail:

The order of forfeiture is provisional in nature and not appealable. That is why the bondsman is given a period of 30 days from receipt of the order to make a satisfactory explanation of its failure to produced the body of the accused when required. (Ibid.)

Effect when the accused surreptitiously absconds or jumps bail:

The surety cannot be excused of its liability. As jailer of the accused it is the duty of the bondsman or surety to produce the accused when required by the rules or by the court. (Ibid.)

Effect of failure of the surety to produce the accused and make an explanation within the period specified in the order:


The failure on the part of the surety to produce the accused and to make an explanation of its failure to comply with its undertaking is a valid ground for the court to execute on the bond. 

There is no need for a separate action to be filed in order to enforce judgment on the bond.(Pp. vs. Pecson Oct. 27, 1961)

Cancellation of bail, cause:


 Upon application of the bondsmen, with due notice to the prosecutor, the bail may be cancelled provided the accused is surrendered or upon proof of his death. The bail is automatically cancelled upon the acquittal of the accused, or the dismissal of the case or when the judgment of conviction is executed. 

Illustrative problem:


The accused failed to appear on the date and time set by the court for his appearance. Notice was given to his bondsmen about the date set by the court. The court issued an order of forfeiture of the bond. Will the subsequent arrest of the accused exonerate the bondsmen of their liability on the bond?


It depends-


If the accused is rearrested on the same charge or for the same offense, such rearrest has the effect of discharging the sureties from liability. 


If the accused is arrested for another offense, such arrest does not ipso fact operate as a discharge of the bail. It is still the duty of the surety to inform the court so that proper action may be taken. (Pp. vs. Celestino Dec. 23, 1964)

Other causes of cancellation of bond not stated in Sec. 22:


A surety, upon application with the court, may also be relieved from its liability on the bond when its performance on the bond is rendered impossible by the act of God, the act of the obligee (government) or act of the law. The obligee cannot by its own acts prevent the fulfillment of the conditions of the bond and at the same time demand its forfeiture. (Phoenix vs. Sandiganbayan April 29, 1987, U.S vs. Que Ping 40 Phil. 17)
Will death of the accused ipso relieve the bondsman of its liability?


It depends –


If the accused dies during the pendency of the case then it would relieve the bondsman of its liability. If death occurs after an order of forfeiture has been issued by the court and judgment against the bonds has been rendered then such death would not relieve the bondsman of its liability.(U.S vs. Que Ping, supra) Even if the death occurred during the 30-day period fixed in rules for the bondsman to produce the accused and make an explanation of its failure. (Pp. vs. Tuising, 61 Phil. 404)


For death of the accused to completely exonerate the surety of its liability, death must occur before there is breach on the obligation. (Pp. vs. Cordero 9 SCRA 691) The fact of death in such a case must be established by competent evidence.

Instances where bail is no longer allowed:


Bail is no longer allowed after a judgment of conviction has become final. Except when the penalty imposed on the accused is within the ambit of the probation law and the accused has aptly applied for probation, the bail posted by him may still be of use. 


In no case is the accused allowed bail after he has commenced to serve sentence. (Sec. 24, Ibid.)

Effect of posting a fake bail bond:


An accused who appealed after conviction by the trial court, who is found to have filed a fake bail bond, is deemed to have escape from custody during the pendency of his appeal, and in the normal course of things, his appeal should be dismissed. (Pp. vs. Del Rosario 325 SCRA 603(2000) 

RIGHTS OF THE ACCUSED

(Rule 115)

What are the rights of the accused at the trial in all criminal cases?

The rights of the accused at the trial are:
a) The right to be presumed innocent until the contrary is proved;
b) The right to be informed of the nature and cause of accusation against him;
c) The right to be present and defend himself in person and by counsel;
d) The right to testify as a witness in his behalf but subject to cross-examination on matter covered by the direct examination.

e) To be exempt from being compelled to be a witness against himself.
f) To confront and cross- examine the witnesses against him at the trial.
g) To have compulsory process issued to secure the attendance of witnesses and production of other evidence in his behalf.
g) To have speedy, impartial and public trial.
h) To appeal in all cases allowed and in the manner prescribed by law.

Upon what principle is the right to be presumed innocent anchored?

Presumption of innocence is anchored on the principle of due process of law. Due process as applied to criminal cases refers to the right to be heard in a court of law and only punished after inquiry and investigation, upon notice and hearing and a judgment handed down within the authority of a constitutional law. (Pp. vs. Dapitan, May 23, 1991)

Who has the Burden of proof in criminal cases? 


In criminal cases to overthrow the presumption of innocence, the burden of proof or “onus probandi” is imposed upon the state who alleges the existence of facts necessary for the prosecution of the accused. Thus to warrant a judgment of conviction, the state must prove the guilt of the accused beyond reasonable doubt.(Pp. vs. Puruganan 193 SCRA 471; Pp. vs. Lucero 197 SCRA 717)The burden of proof is determined by the pleadings. In criminal cases, the pleadings may refer to the complaint or information filed in court charging a person of an offense. 

What is meant by proof beyond reasonable doubt?


The law and the rules require that the conviction must be beyond moral certainty. It is that certainty in an unprejudiced mind of the culpability of the accused. (Pp. vs. Beltan 61 SCRA 256) Every vestige of doubt should be removed (Pp. vs. Capilitan 182 SCRA 313) and all the elements of the offense charged must be proved beyond reasonable doubt. (Barbacio vs. DOJ 238 SCRA 5) Making out a prima facie case does not change the burden of proof. But where a prima facie case has been established against the accused, the latter is called upon to rebut the same otherwise the prima facie case will ripen to proof beyond reasonable doubt. (Pp. vs. Paulino 163 SCRA 680)

In case of conflict between the presumption innocence and regularity in the performance of official functions which should prevail?


The presumption found in Rule 132 that official functions were regularly performed could not overcome the presumption of innocence. (Pp. vs. Timtiman 215 SCRA 364)

Right to be informed of the nature and cause of accusation:


This right of the accused is best safeguarded by our rules on preliminary investigation, arraignment, bill of particulars (Sec. 9, Rule 116) and sufficiency of the complaint or information. (Sec. 8 & 9, Rule 110) Under the said rules, the accused is already informed of the nature and cause of accusation against him. 


This right must be read with Sec. 1, Rule 116 (Arraignment). It is at the arraignment that the accused is formally informed of the nature and cause of accusation against him. The arraignment is an indispensable requisite to a valid trial. That is why the accused must be personally present at this stage of the proceeding. His presence cannot be waived even when the charge is of a light offense. 

To properly comply with the rule and inform the accused, the accusation must:
a) Furnish him with such description of the charge against him as will enable him to make his defense;
b) Make available to him, in case of conviction or acquittal, of the protection against double jeopardy;
c) To inform the court of the facts alleged so that it may decide whether they are sufficient in law to support a conviction. (Leonides vs. Garcia 64 SCRA 233)

Is there another tool to properly inform the accused of the nature and cause of accusation against him?


The answer is yes. Our rule on bill of particulars (Sec. 9, Rule116) is another tool of properly informing the accused of the nature and cause of accusation against him. A motion for bill of particulars properly filed and granted by the court would require the prosecution to file the required bill of particulars in order to make clearer the charge in the complaint or information. Failure on the part of the prosecution to comply would be a cause of dismissal of the case or striking out of the complaint or information.

Right to be present and defend in person or by counsel, nature of:


The presence of the accused at the trial is not only a right but also a duty. It is a right personal to the accused and therefore may be waived by him either expressly or impliedly. The undertaking executed by an accused in the  is an example of express waiver of the right to be present. However notwithstanding such waiver, the accused may still be ordered arrested by the court to have him identified during the trial. (Carredo vs. People March 19, 1990)

Escape of accused from custody, effect of:

An accused who escapes from custody during the pendency of the case is deemed to have waived his right to be present. Such waiver remains until the time he is rearrested. Trial in absentia may proceed so long as the accused has been arraigned.  (Pp. vs. Salas 143 SCRA 163)Once an accused escapes from custody during the trial of the case, he loses his standing in court and is deemed to have waived any right to seek relief from the court unless he surrenders to the jurisdiction of the court. (Pp. vs. Licayan L-144422, Feb. 28, 2002)
Right to counsel should be read together with Sec. 6, Rule 116. When an accused appears without counsel, it is the duty of the court to:


a) Inform the accused that it is his right to have an attorney;


b) If he desires to have one he must be given the opportunity to hire the services of counsel of choice;


c) If he cannot afford one, the court must appoint a counsel de oficio to assist him;

Denial of right to counsel, effect:


It is a denial of due process and it is a reversible error. Where the accused desires to be assisted by counsel of his choice the court cannot insists on the appointment of a counsel de oficio. (Pp. vs. Malunsing April 29, 1975)


The right to an effective, independent and able counsel can be invoked at any stage of the trial. (Pp vs. Culala L-83466 Oct. 13, 1999) It can be invoked even for the first time on appeal.  (Telan vs. CA 202 SCRA 534)

Right to appeal, nature of:


This right is a statutory right. It can be waived expressly or impliedly by the accused. (Pp. vs. Mapalao 197 SCRA 79) Where the penalty imposed upon the accused is the death penalty, the right of appeal cannot be waived. The case goes on automatic review to the Supreme Court.(Sec. 1(d), Rule 122).


An accused who escapes from custody also loses the right of appeal. So when the accused fails to appear at the scheduled date of promulgation of judgment despite notice, he shall lose the remedies available in these rules against the judgment (this includes the right to appeal). (Sec. 6, Rule 120)
ARRAIGNMENT AND PLEA

(Rule 116)

Arraignment, its concept:


It is the formal mode and manner of implementing the constitutional right of an accused to be informed of the nature and cause of accusation against him. It consists of reading the information to the accused and asking him in open court whether or not he is guilty of what is alleged against him. The accused cannot waive the reading of the information. (Marcos vs. Ruiz 212 SCRA 177)

Importance of arraignment: 


It is necessary to start a valid criminal proceeding. Without the arraignment there can be no valid judgment.(Pp. vs. Estomaca 256 SCRA 421) It is also necessary to establish the identity of the accused. (Pp. vs. Legaspi L-117802 April 27, 2000)
The existence of a valid arraignment and plea is an essential requisite for double jeopardy to set in. (Gaspar vs. Sandiganbayan 144 SCRA 415)

Effect of amendment of the information on the previous arraignment and plea:


Where the original information was superseded by the amended information, it is necessary that the accused be arraigned under the amended information. No proper judgment could be rendered if the accused is not arraigned under the new information. The arraignment in the original information is not sufficient. (Binabay vs. Pp. 37 SCRA 445)However, where the accused was arraigned in the original information and the amendment effected thereon is merely matter of form, there is no need to have the accused arraigned in the amended information. (Teehankee vs. Madayag March 6, 1992)


Thus, the need to have the accused arraigned or not in case amendment is effected on an information or complaint depends on the nature  of amendment that is introduced. If the amendment is substantial then there is a need to have the accused arraigned under the new information. But if the amendment is only a matter of form there is no need to re-arraign the accused.

Effect of several charges or informations filed against an accused:

 
Where the accused is charged in separate informations, the accused must be arraigned in all of the informations even if a joint trial of all the cases is ordered or agreed upon by the parties. (Pp. vs. Bartolay 192 SCRA 621) 

Where the accused pleads to a duplicitous information and thereafter trial follows, the accused may be convicted of as many offenses as there are charged in the information and proved during the trial. (Ibid. See also Sec. 3, Rule 120)

Absence of a record of arraignment, effect of:


The absence of a record of arraignment does not give rise to the presumption that there was a valid arraignment. (Pp. vs. Gari 54 SCRA 190; Pp. vs. Lacson 55 SCRA 589)

Arraignment after the prosecution has rested its case:


The rule is that the arraignment must take place before trial. There can be no valid trial without a valid arraignment. However, if the accused was given the opportunity to be heard, arraignment after the prosecution has rested can be considered valid. While there was error in the procedure, the error did not prejudice the rights of the accused. (Pp. vs. Cabale 185 SCRA 140) Note: In the cited case, the accused through counsel cross-examined all the witnesses for the prosecution and thereafter presented its own evidence. Further the accused through counsel in the said case agreed to have the evidence adduced before the arraignment reproduced thereafter.


Comparing the case to that of Cabacungan vs. Concepcion 95 Phil. 87 the accused through counsel questioned the lack of arraignment but the trial court proceeded without it. The Court, for lack of arraignment, declared the proceedings void.

Time to arraign the accused:
1. The arraignment of the accused shall take place within 30 days from the time the court acquires jurisdiction over the person of the accused, unless a shorter period is fixed by special law or by Supreme Court circular ;(Sec. 1g, Rule 116)
2. When the accused is under preventive detention arraignment shall take place within 10 days from the time the case is raffled to a particular court; 
3. The raffle shall take place not later than three (3) days from the time the case is filed. (Sec. 1e, Rule 116)

Effect of filing motions to quash or bill of particular on the above-periods:


The period during the pendency of a motion to quash or bill of particulars shall be excluding from the above-periods.(Sec. 2, SC Cir. 38-98)

The accused did not appear for the arraignment but filed a sworn written manifestation that he is entering a plea of not guilty to the offense charged in the information. Was there a valid arraignment?


There was no valid arraignment. The accused must be present at the arraignment and must personally enter his plea. Both arraignment and plea shall be made of record. (Sec. 1b, Rule 116)

Refusal of the accused to plead or makes a conditional plea, effect of:


When the accused refuses to plead or makes a conditional plea, a plea of NOT GUILTY shall be entered for him. (Sec. 1c, Rule 116; Pp. vs. Madraga Nov. 15, 2000) 

Important Rules and Principles where the accused enters a PLEA OF GUILTY to the offense charged in the information.

A) Plea of Guilty to a capital offense:


Where the accused pleads guilty to a capital offense, the trial court must strictly observe the procedure laid down by Sec. 3, Rule 116. In such a case, the court must conduct a searching inquiry and such inquiry must focus on the following:
a) The voluntariness of the plea of guilty;
b. A complete comprehension of the legal effects of the plea so that the plea of guilty can be truly said to be based on a free and informed judgment. 
c) To require the prosecution to present evidence to prove the guilt of the accused and the precise degree of culpability;
d) To ask the accused if he so desires to present evidence in his behalf and allow him to do so if he so desires.

Effect of failure to comply with the above requirements.

Failure to comply with the requirements would render the judgment invalid because it was based on an invalid arraignment. (Pp. vs. Durango April 5, 2000; Pp. vs. Magat, May 31, 2000; Pp. vs. Hermoso, Oct. 18, 2000; Pp,. vs. Templo, Dec.1, 2000) In a plea of guilty to a capital offense, a mere warning on the part of the court that the accused faces the supreme penalty of death is not considered substantial compliance to the above rule. (Pp. vs. Nadera 324 SCRA 490) 
How may such searching inquiry be done by the judge?


In one case the SC held that the trial judge may require the accused who pleaded guilty to fully narrate the incident that spawned the charges against him by making him re-enact the manner in which he perpetrated the crime, or by causing him to furnish and explain to the court the missing details of significance in order to determine, once and for all, his liability for the crime. (Pp. vs. Samontanez 349 SCRA 837)

B) Plea of Guilty to Non-Capital Offense:


When the accused pleads guilty to a non-capital offense, the court may receive evidence from the parties to determine the penalty to be imposed. (Sec. 4, Rule 116) There is no need for the court to conduct a searching inquiry into the voluntariness and full comprehension of the plea of guilty. An accused pleads guilty to a non-capital offense may be allowed to present evidence in order to determine the penalty to be imposed.
 In the course of the proceeding, the accused presented evidence that would exculpate him from the charge, what should the court do?


When the accused who pleads guilty presents exculpatory evidence instead of mitigating circumstances, his plea shall be ordered withdrawn by the court and a plea of not guilty shall be entered for him. (Sec. 1d, Rule 116 Pp. vs. Padernal Sept. 5, 1967; Pp. vs. Bandojo July 6, 1986) 

C) Plea of Guilty to a Lesser Offense: (Read with Sec. 1, Rule 118)


Conditions for the validity of a plea to a lesser offense:
1. That the plea of guilty must be with the consent of the offended party and the prosecutor;
2. That the lesser offense to which the accused intends to plead guilty must be necessarily included in the offense charged.(Sec. 2, Ibid. Pp. vs. De Luna June 22, 1989) 

Plea to a lesser offense by the accused, when made; need for conformity of the offended party and the prosecutor:


The plea of guilty to a lesser offense which is necessarily included in the offense charged may be made at any time before the trial begins.(Sec. 2, Ibid.) However, in some cases it was held that the accused may still be allowed to plead guilty to a lesser offense after the prosecution has rested. (Pp. vs. Villarama 210 SCRA 246)Moreover, the conformity of the offended party and the government prosecutor must be given before any plea to a lesser offense may be done. If the offended party is not present despite due notice upon him, only the conformity of the prosecutor shall be needed. 

Unconditional plea of guilty, effects of:


A plea of guilty entered by the accused has for its effects the following:
a) It joins the issues of the complaint or information;
b) It amounts to an admission of guilt and of the material facts alleged in the complaint or information; except the following - Conclusions of fact, conjectures or amount of damages (Fongao vs. Fakat, 30 SCRA 866)

1) It takes the place of the trial itself;

2) The case is deemed tried on the merits  
and submitted for decision. (Pp. vs. 
Flores, Nov. 23, 2000; Pp. vs. Gaballo 
Oct. 13, 2000) 

Exceptions to the above-effects:

a) Where the plea of guilty was compelled by violence or intimidation;

b) When the accused did not fully understand the meaning and consequences of his plea;

c) When is information is insufficient to sustain a conviction of the offense charged;

d) Where the information does not charge an offense;

e) Where the court has no jurisdiction over the offense. 

Improvident Plea, effects of:

An improvident plea of guilty cannot be a basis of a valid judgment. However, a plea of guilty to a capital offense made by the accused after the prosecution has rested its case and has presented evidence sufficient to sustain a conviction, the plea of guilty even if found improvident cannot be a ground to set aside the judgment of conviction. (Pp. vs. Arizapa March 15, 2000)
In summary, when may a plea of not guilty be entered for the accused?
1. When the accused so pleaded;
2. When he refuses to plead;
3. When, after pleading guilty, he sets up matters of defense; or lawful justification;
4. When he enters a conditional plea of guilty; A conditional plea of guilty or one entered subject to the condition that a certain penalty be imposed upon the accused is equivalent to a plea of not guilty and would therefore require a full-blown trial before judgment could be rendered. (People vs. Madroga Nov. 11, 2000)
5. Where, after a plea of guilty he introduces evidence of exculpatory circumstances (Pp. vs. Balisacan, supra)
6. When the plea is indefinite or ambiguous. (Pp. vs. Strong March 14, 1975)

Bill of Particulars, meaning of:


It is a more definite statement of any matter which is not averred with sufficient definiteness and particularity in a pleading so as to enable the opposing party to prepare his responsive pleading or to prepare for trial. The bill of particulars filed by the prosecution shall form part of the complaint or information.

Time to file Motion for Bill of Particulars; Effect of failure to file a timely motion for bill of particulars.

A motion for a bill of particulars must be filed by the accused at any time before arraignment. If the accused fails to file the motion before he is arraigned he is deemed to have waived such right. (Pp. vs. Gutierrez 91 Phil. 876) The failure to file a timely motion will deprived the accused of his right to object to evidence which could be lawfully introduced and admitted under the complaint or information. (Ibid.) 

Contents of the Motion for Bill of Particulars:


The motion must specify the alleged defects of the complaint or information and the desired details.



Discovery procedure in Criminal Cases:


This is available to the accused and should extend to matters of privilege. The purpose of the rule is to avoid surprises during the trial of the case. 

Motion for bill of particulars, where filed.

The rule does not specify which court. It would seem therefore that this mode of discovery can be availed of even during the preliminary investigation and may be filed with any court.

Suspension of Arraignment:


Grounds for suspension of the arraignment:
a) If the accused appears to be suffering from unsound mental condition which effectively renders him unable to fully understand the charge against him. (Read this with Article 12(1), Revised Penal Code)
b) If there exists a prejudicial question;(see discussion Sec. 6, Rule 111)
c) A petition for review of the resolution of the prosecutor by the Department of Justice or Office of the President. (The suspension on this ground shall not extend beyond 60 days from the filing of the petition with the reviewing office. (Roberts vs. CA, 254 SCRA 307)

Must the court grant suspension on the ground that the accused is suffering from unsound mental condition?


Suspension of the arraignment on the ground that the accused appears to be suffering from an unsound mental condition lies within the sound discretion of the court. The test is whether the accused, even with the assistance of counsel, would have a fair trial. It refers to “present insanity” or the competency to stand trial and relates to the appropriateness of conducting criminal proceeding in the light of the defendant’s present capacity to participate meaningfully and effectively therein. (Pp. vs. Estrada, June19, 2000)

MOTION TO QUASH
(Rule 117)

Nature and Concept of:


It is a special pleading filed by the defendant before entering a plea, which hypothetically admits the truth of the facts spelled out in the complaint or information at the same time that it sets up a matter which, if duly proved would preclude further proceedings.(Milo vs. Salonga, 152 SCRA 113; Lopez vs. Sandiganbayan Oct. 13, 1995) 


The movant assumes the facts alleged in the information to be true. The said facts must be duly proven should the motion to quash be denied and trial would follow.

Time to file Motion to Quash:


At any time before entering his plea, the accused may move to quash the information on any of the ground for motion to quash.(Sec. 1 Rule 117) Failure to assert the said grounds before the accused pleads to the information, either because he failed to file a motion to quash or failed to allege such grounds in his motion, shall be deemed a waiver thereof. (Raro vs. Sandiganbayan July 14, 2000). 

Grounds not deemed waived by reason of the plea of the accused.


The following grounds for motion to quash are not deemed waived by failing to assert them before the accused pleads, to wit: 

a) No offense is charged in the information;

b) The court trying the case has no jurisdiction over the offense charged; 

c) The offense or penalty therefore has been extinguished; 

d) The accused would be twice put in jeopardy. (Ibid. See also Sec. 9, Rule 117) 

May the court motu proprio quash an information:


The trial court may not motu proprio (on its own motion) quash information. The exception is when the ground for dismissal is lack of jurisdiction over the offense/subject matter. (Pp. vs. Nitafan 302 SCRA 424)

Need for a hearing on the motion to quash.


If the motion to quash is based on the ground that the facts alleged in the information do not constitute an offense, the court shall give the prosecution an opportunity to correct the defect by amendment. If the prosecution fails to make the amendment, or despite the amendment, the complaint or information still suffers from the same defect, the court shall dismiss the same. (Ibid.)

Nature of an order denying a motion to quash:


An order denying a motion to quash is interlocutory, it is generally, it not subject to appeal. It cannot also be the proper object of the special civil action of certiorari and prohibition. (Raro vs. Sandiganbayan, Ibid.)  Save when the trial court committed grave abuse of discretion or has acted in excess of jurisdiction in denying the motion.( Lavides vs. CA March 1, 2000; Joseph vs. Villaluz 89 SCRA 324) 

Remedy of the accused if the motion is denied.


The remedy of an accused in case of denial of the motion to quash is to proceed to trial and thereafter raise the matter on appeal if adverse decision is rendered. (Ramos vs. Pamaran 60 SCRA 327; Marcelo vs. CA July 5, 1993)

Office of a motion to quash:


It is the proper way of objecting to a complaint or information for insufficiency on its face in point of law or for defects that are apparent in the fact of the information.

Court to consider only matters raise in the motion to quash:


The court shall consider no grounds other than those stated in the motion, except lack of jurisdiction over the offense charged. (Sec. 2, Rule 117) In resolving the motion the court cannot consider facts contrary to those alleged in the information or which do not appear on the face thereof except those admitted by the prosecution. (Pp. vs. Dela Rosa 98 SCRA 191; Cruz vs. CA 194 SCRA 145) Matters of defense cannot be taken into consideration by the court except prescription, extinction of criminal liability or double jeopardy. (Cruz vs. CA Ibid.)
Effect of the “omnibus motion rule” on motions to quash:


An accused who files a motion to quash must alleged all the available objections and grounds to the complaint or information. Any available ground not set forth in the motion to quash is deemed waived and the accused is barred from interposing them in a subsequent motion. (Sec.9, Rule 117; Marcos vs. Sandiganbayan Feb. 28, 2000)

Defect of the complaint or information object of a motion to quash correctible by amendment:


When the defect of the complaint or information, which is the object of a motion to quash, can be corrected by amendment, the court, instead of quashing, may order the amendment of the complaint or information. (Sec. 4, Rule 117) 

Effects of sustaining a motion to quash: Exceptions

An order sustaining a motion to quash generally does not bar another prosecution from filing the same offense or for another offense against the accused. 
Exceptions:

a) When the ground is that the criminal action or liability has been extinguished pursuant to the causes enumerated in Article 89, Revised Penal Code; or 

b) That the accused has been previously convicted or acquitted of the offense charged or the case against him was dismissed or otherwise terminated without his express consent.(Sec. 3(i), Rule 117)

Jeopardy, meaning of:


It is peril in which a person is put when he is regularly charged with a crime before a tribunal properly organized and competent to try him.(Commonwealth vs. Fitzgerald 1 LRA 451)

Instances when the issue of double jeopardy may arise:


a) When the accused is charged with the same offense in two separate pending cases; or


b) When the accused is prosecuted anew for the same offense after he had been convicted or acquitted; or 


c) When the prosecution appeals from a judgment of acquittal in the same case.

Constitutional basis of the rule against double jeopardy:


Sec. 21, Art. III, Phil. Constitution provides: “No person shall be twice put in jeopardy of punishment for the same offense. If an act is punished by a law and an ordinance, conviction or acquittal under either shall constitute a bar to another prosecution for the same offense.

Protection against double jeopardy, extent of:


The prohibition against double jeopardy may not be invoked only against the peril of a second punishment but also against the peril of a second trial.

Instances when an accused may invoke double jeopardy in a motion to quash:


a) When the accused had been previously convicted or acquitted of an offense;


b) When the accused had been in jeopardy of being convicted; (Pp. vs. Pineda 219 SCRA 61)


c) When the case against the accused had been previously dismissed or otherwise terminated without his 
express consent;(see Demurrer to Evidence Sec. 23, Rule 119; Sec. 17, Rule 119-Discharge of an 
accused to be used as state witness; Galvez vs. CA Oct. 24, 1994-nolle prosequi)

Nolle prosequi, meaning of:


It is an order of dismissal of a case before the arraignment. The dismissal is not a bar to subsequent prosecution for the same offense. The exclusionary rule on jurisdiction of courts having first taken cognizance of a case does not apply to cases dismissed on nolle prosequi. (Galvez vs. CA 237 SCRA 685(1994) It is a dismissal which partakes of the nature of nonsuit in civil actions.
When shall double jeopardy attach:
For Double jeopardy to attach, the following requisites must be present:
1) That he was formerly charged in a valid complaint or information;

2) That the complaint or information was filed in a court of competent jurisdiction;

3) That the accused had been arraigned under the said complaint or information;

4) That the accused had pleaded to the charged embodied in the complaint or information. (Pp. vs. Asuncion 208 SCRA 231); and

5) That the accused is again prosecuted for the same offense embodied in the former complaint or information.

Effect if all the foregoing requisites are present:


The accused cannot be charged of the same offense; or an attempt to commit the said offense; or a frustration of the said offense; or of any offense which is necessarily included in the first offense charged.(Marcos vs. Sandiganbayan Feb. 28, 2000). The test whether or not the accused is charged anew of a similar offense is: Whether the evidence to prove the charges is the same; or whether the elements or ingredients in the former constitute the latter or vice versa.

The conviction of the accused shall not be a bar to another prosecution for an offense which necessarily includes the offense charged in the former complaint or information under any of the following:

1. The graver offense developed due to supervening facts arising from the same act or omission constituting the former charge. (Teehankee vs. Madayag, supra; Doctrine of supervening fact-Pp. vs. Yorac 42 SCRA 230);

2. The facts constituting the graver charge became known or were discovered only after a plea was entered in the former complaint or information; or

3. The plea of guilty to the lesser offense was made without the consent of the prosecutor and of the offended party except as provided in Sec. 1f Rule 116. (Sec. 7, Rule 117)

Rule on Provisional Dismissal:


Provisional dismissal of a case does not partake of the nature of an acquittal. Thus it requires the express consent of the accused and notice to the offended party in order to obviate any question of double jeopardy being raised. The dismissal is therefore without prejudice to the re-filing of the same case within the period specified in the rule. 

Limitations on the rule on provisional dismissal:

The provisional character of a dismissal is limited by the 2nd paragraph of the rule. The limitation refers to the time when a provisional dismissal becomes a permanent dismissal. Thus for offenses punishable by an imprisonment of not exceeding six years, the order of provisional dismissal becomes permanent one year after the issuance of the said order; and when the penalty for offense charged exceeds six years, the order of provisional dismissal becomes permanent after two years from the issuance of the said order. (This is time bar rule)
PRE-TRIAL

(Rule 118)

Concept and Nature of Pre-Trial:


RA 8493 otherwise known as the Speedy Trial Act of 1998, has made mandatory the conduct of pre-trial in criminal cases in all trial courts. The law was implemented by Supreme Circular No. 38-98. The Supreme Court in promulgating the circular made it clear that in case of conflict between the provisions of the RA 8493 and SC Circular No. 38-98, the provisions of the circular shall prevail.

Matters taken up at the pre-trial:


At the pre-trial, the following matters are taken up: (1) Plea bargaining; (2) Stipulation of facts; (3) Marking of evidence for identification purposes; (4) Waiver of objections to admissibility of evidence; (5) Modification of the order of trial if the accused interposes a lawful defense; and (6) Other matters as will promote a fair and expeditious trial of the criminal and civil aspects of the case. (Sec. 1, Rule 118)

Concept of Plea bargaining in criminal cases:


It is the process whereby the accused and the prosecutor work out a mutually satisfactory disposition of the case subject to court approval. It usually involves the accused pleading guilty to a lesser offense or to only one or some of the counts of a multi-count indictment in return for a lighter penalty.( Black’s Law dictionary 5th ed. 1979, p. 1037 RA 8493) This should be read with Sec. 2, Rule 116-plea of guilty to a lesser offense.
 Guideline for Prosecutors in case of plea bargaining:


In the event the accused opts to avail of plea bargaining, the trial prosecutor shall move for the suspension of the proceedings to all him to evaluate the implications of the offer. The trial prosecutor with the consent of the offended party may motu proprio agree to the offer of the accused to plead guilty to a lesser offense necessarily included in the offense charged if the penalty imposable for the offense charged does not exceed prision correctional or a fine not exceeding P12,000.00.


When the penalty imposable by law for the offense charged is at least prision mayor or higher or a fine exceeding P12,000.00 the trial prosecutor shall first submit the comment/recommendation to the City/Provincial Prosecutor or to the Chief State Prosecutor as the case may be for approval. If the favorable recommendation as approved in writing, the trial prosecutor with the consent of the offended party, may agree to a plea of guilty to the lesser offense. For this purpose the Chief State Prosecutor, City or Provincial Prosecutor must act on the recommendation of the trial prosecutor within forty-eight (48) hours from receipt thereof. In no case shall the subject plea to a lesser offense be allowed without the written approval of the above respective heads of office.(Sec. Of Justice Circular No. 55 series of 1990)

Plea bargaining, when not allowed:


The accused is not allowed to a plea bargaining in offenses where the penalty imposable by the law violated is reclusion perpetua to death (RA 7659) and for violations of the Dangerous Drugs Act of 2000.

Modification of trial when accused interposes a lawful defense: (Read this with Sec. 11e, Rule 119)


When the accused admits the act or omission charged in the complaint or information but interposes a lawful defense, the order of trial may be modified.(Sec. 11e, Rule 119) That is, the accused may be required to present evidence ahead of the prosecution. (Pp. vs. Besaña 64 SCRA 84, Sacay vs. Sandiganbayan 142 SCRA 593)


Purpose of Pre-trial in Criminal Cases:


Its basic purpose is to expedite the trial of the case. 

Time to set case for pre-trial:


As a rule, the pre-trial must be held within 30 days from the date of the arraignment of the accused. Where the accused is under preventive detention, the pre-trial conference must be held within 10 days after arraignment.

Effect of admissions or stipulations made during the pre-trial conference:


The admissions or stipulations made by the parties (prosecution and accused) during the pre-trial conference are considered judicial admissions. (Sec. 4, Rule 129) However, the rule provides that to bind the accused, the latter and his counsel must sign the pre-trial agreement.
More, after the pre-trial, the court shall cause to be reduced to writing all agreements or stipulations made or entered into during the pre-trial conference. Such agreements shall be sign by the accused and his counsel to be binding upon the accused. ((Fule vs. CA 162 SCRA 448; Pp. vs. Hernandez July 30, 1996)

Pre-trial order, function of:


The pre-trial order is one that is issued by the court after the pre-trial conference reciting the actions taken, the facts stipulated and the evidence marked. The order shall bind the parties, limit the trial to matters not disposed of, and control the course of the action during the trial.

May the pre-trial order be modified:


The pre-trial order may not be modified during the trial of the case unless the non-modification thereof would render manifest injustice.

Effect of non-appearance of a party during the pre-trial:


The non-appearance of a party during the pre-trial without a justifiable cause would open the said party to sanctions that may be imposed by the court.

TRIAL

(Rule 119)

Time to prepare for trial:

The accused shall be given at least fifteen (15) days to prepare for trial. The trial of the case shall commence within thirty (30) days from receipt of the pre-trial order.(Sec. 1)

The accused must be notified of the date of trial. Absence of such notice would constitute denial of due process. 

Continuous trial, concept of:


Trial once commence shall continue from day to day as far as practicable until terminate. Trial may be postponed for a reasonable period of time for good cause. (Sec. 2) The court shall, after consultation with the parties set the case for trial on a weekly or other short-term trial calendar. In no case shall the entire trial period exceed one hundred eighty (180) days. 

Effect of new trial granted by the court:


If the accused is granted a new trial pursuant to Sec. 6b, Rule 121 or Sec. 15, Rule 124, the trial shall commence within 30 days from notice of the order provided that if the period becomes impracticable due to unavailability of witnesses and other factors, the court may extend the period but in no case shall it go beyond 180 days from notice of said order for a new trial. (Sec.5, Rule 119)

Effect of granting a motion to reopen trial:


If the motion of the accused to reopen the trial is granted by the court, the proceedings shall be terminated within 30 days from the order granting the motion.

Does the period of 180 days include the time judgment is to be rendered?


It is submitted that the answer is no. The rule provides for a trial period. Under the constitution and existing rules and circulars of the Supreme Court, the trial court is given a period of ninety (90) days within which to render its decision after the case is submitted for the purpose.

Accused is not brought to trial with the period above-discussed, effect of:


The failure to bring to trial the accused within the said periods may be a ground for the dismissal or the information on motion of the accused on the ground of denial of his right to speedy trial. The dismissal of the information shall  be subject to the rules on double jeopardy. (Sec. 9, Rule 119; See Tatad vs. Sandiganbayan March 21, 1991) In short, the dismissal shall have the effect an acquittal of the accused.

Justified Causes of delay:
a) Excusable delays attributable to the accused:


The following shall be considered as just causes for delay:
1) Delay resulting from examination of the physical and mental condition of the accused.
2) Delay resulting from proceedings with respect to other criminal charges against the accused. 
3) Delay resulting from extraordinary remedies against interlocutory orders.

b) Delay resulting from pre-trial proceedings; provided that the delay does not exceed 30 days.
c) Delays resulting from orders of inhibitions or proceedings relating to change of venue of cases or transfer from other courts.
d) Delay resulting from a finding of the existence of a prejudicial question; and
e) Delay reasonably attributable to any period not to exceed 30 days during which any proceeding concerning the accused is actually under advisement.

f) Delays attributable to witnesses to the case:


f-1 Any period of delay resulting from the absence or unavailability of an essential witness.


g) Delay due to the mental incompetence or physical inability of the accused to stand trial;


h) Dismissal of the complaint or information by the prosecution and the subsequent filing of a new information, the period between the dismissal and the subsequent filing is excused;


i) Arrest of a new accused that is joined in trial with the accused undergoing trial;

j) Continuance of trial granted by the court motu propio in the interest of justice;

Examination of Witnesses

Before Trial

Concept of:


The examination of witnesses in advance or before the trial is in the nature of perpetuating the testimony of a witness. The examination is conditional.

Application for Examination of defense witness; procedure:

 
Upon motion of the accused and with notice to the prosecution, the testimony or deposition of a witness for the accused may be had. The motion shall state the following: 

(1) The name and address of the witness; 

(2) The substance of his testimony; and

(3) That the witness is: 


(a) Sick or infirm as to afford reasonable ground for believing that he will not be able to attend the 

trial; or 


(b) That he resides more than 100 kilometers from the place of trial and has no means to attend 

the same; or 


(c) That other similar circumstances exist that would make him unavailable or prevent him from 

attending the trial. 


(4) The motion must be supported by an affidavit of the accused and other evidence that may be required 
by the court. (Sec. 12, Rule 119)

Examination of defense witness, procedure:

 
Should the court grant the application for examination, it shall order the examination of the witness (es) at a designated place, date and time. The prosecutor shall be duly served with a copy of the order at least 3 days before the conditional taking of deposition or testimony.

Before whom must deposition be taken? 


As far as practicable, the deposition taking must be made before a judge. However, if the same be not practicable, the examination of the witness may be made before any member of the BAR in good standing designated by the court in its order. (Sec. 13, Ibid.)

Suppose the order authorizing the deposition taking emanates from a court of superior jurisdiction, who must take the deposition:


If the order emanates from a court of superior jurisdiction, the deposition taking must be done before an inferior court designated in the order. (Ibid.)

Absence of prosecutor during the deposition taking, effect:


The examination shall proceed notwithstanding the absence of the prosecutor as long as he was duly notified of the hearing in accordance with the Rules. (Ibid.)

Examination of prosecution witnesses, when done:


When it is satisfactorily shown that the witness for the prosecution is : (1) Too sick or infirm to appear at the trial as directed by the court; or (2) He has to leave the country with no definite date of returning; the deposition of such witness may be ordered taken in advance by the court. (Sec. 14, Rule 119)

Before whom must the conditional taking of testimony be done:

The conditional taking of the testimony of the witness for the prosecution shall be done before the court where the case is pending. The examination of the said witness shall be conducted in the same manner as an examination during the trial. (Sec. 14, Ibid.)

Absence of the accused or counsel during the deposition taking, effect of:


Failure or refusal of the accused or counsel to attend the examination after due notice served upon him shall be considered a waiver. The testimony so taken may be admitted in behalf or  against the accused. (Cinco vs. Sandiganbayan Sept. 5, 1989; Ibid.)

Note: There is a difference in the procedure of deposition taking regarding witnesses for the accused and that of the prosecution. In the former, the deposition taking may be done elsewhere or even before another court, person or judge than the one trying the case. On the other hand, the deposition of a prosecution witness must always be taken by the court trying the case and conducted in the manner witnesses are examine during the trial. The 100-kilometer distance applies only to witnesses for the accused and not for the prosecution.

Witness, when required to post bail Read this with Sec. 14, Rule 119)


When the court is satisfied, upon proof or oath, that a material witness will not testify when required, it may, upon motion of either party, order the witness to post bail in such sum as may be deemed proper. (Sec. 14, Rule 119)

Refusal to post bail, effect of:


Should the witness refuse to post bail, the court shall order his detention until he complies or is legally discharged after his testimony has been taken. The rule applies to both prosecution or defense witness.(Ibid.)

Trial of Several Accused

(Sec. 16 & 22 Rule 119)

General Rule:


When two or more persons are jointly charged with an offense, they shall be jointly tried. The joint trial of the several accused charged of the same offense is automatic. There is not need for a court order to have the accused jointly tried. 

Joint trial of an accused charged of several offenses:


When an accused is charged of several offenses founded on the same facts or forming part of a series of offenses of similar character, the trial may be held jointly at the discretion of the court. (Sec. 22, Rule 119) The joint trial being subject to the discretion of the court needs an order to the effect and upon motion of the interest party. This is what we call as consolidation of trials. The cases consolidated under this rule are criminal cases. This should be distinguished from Sec. 2, Rule 111 where the cases that are jointly tried or consolidated in one trial are the civil action arising from the crime and the criminal action.

Separate trial, when allowed:


A separate trial may be ordered by the court in its discretion upon motion of the accused or the prosecution. (Sec. 16)

Time to move for separate trial:


Ordinarily a motion for the separate trial of an accused must be filed before the commencement of the trial. (Pp. vs. Torres, et al. 62 Phil. 942) It cannot be raised for the first time on appeal.(Pp. vs. Romualdez 57 Phil. 148, Regalado, Compendium on Remedial Law)

Accused having conflicting defenses are entitled to have separate trial:


Where it is shown that the accused have conflicting defenses and in the interest of justice, the court may grant the accused separate trial even after the prosecution has rested its case. However, the prosecution should not be required to adduce its evidence all over in the separate trials where the accused are required to present their evidence.(Joseph vs. Villaluz 89 SCRA 324(1979)

Separate trials granted before the commencement of the trial, effect of:


When separate trial is granted by the court prior to the commencement of the trial of several accused, the prosecution has the duty of presenting its evidence in each of the separate trials of the several accused. The testimony of one of the accused imputing the offense against a co-accused cannot be admitted in evidence against the latter. 

Separate trial of several accused having different degrees of participation in the commission of the crime: 


Where the accused had different degrees of participation in the commission of the crime such that some are accessories, accomplices and the others principals, the accessories or accomplices or principals may be tried separately, because said accused have separate and distinct liabilities. As long as the commission of the offense can be established by evidence, the determination of their respective liabilities can proceed independently. (Vino vs. People Oct. 19, 1989)

Discharge of an Accused(Particeps Criminis)

(Sec. 17&18 )

Preliminary Statement:


Where there are more than one accused in a single criminal case, the prosecution may consider the discharge of one or more of the accused to be utilized as a state witness. Under the present rules and existing laws and regulations, the discharge of an accused to be used as a state witness may be done even before the filing of the information. Under the Witness Protection and Security Program of the government, an accused may be discharged and used as a state witness without including him in the information.(RA 6981) A classic example of this kind of discharge is the case of plunder involving former president Estrada.(See also the case of Webb vs. De Leon)


Under the witness protection and security program, the requisites for a valid discharge are the same as those provided for in Section 17, Rule 119 of the Revised Rules on Criminal Procedure.

Time to discharge an accused to be state witness:

 
When two or more persons are jointly charged with the commission of any offense, the prosecution, at any time before resting its case may file a motion for the discharge of an accused to be used as a state witness. (Sec. 17, Rule 119) 

Consent of the accused sought to be discharged needed:


Upon motion of the prosecution, the court may direct one or more of the accused to be discharged as a state witness with their consent. (Ibid.) Hearing needed before any discharged can be effected:


Before any order discharging an accused to be used, as a state witness it is required that the prosecution present evidence and to submit the sworn statement of the accused sought to be discharged. The hearing on the discharge is a separate hearing although the evidence adduced therein may be considered reproduced as part of the evidence at the trial of the case.(Sec. 17, Ibid., Pp. vs. CA 223 SCRA 479) At the hearing, the prosecution must show to the satisfaction of the court the following:


1. There is absolute necessity for the testimony of the accused whose discharge is sought;


2. There is no other direct evidence available for the proper prosecution of the offense committed, except 
the testimony of the said accused;


3. That the testimony of said accused can be substantially corroborated in its material parts;


4. That the said accused does not appear to be the most guilty;


5. That the said accused has not at anytime been convicted of any offense involving moral turpitude. (Sec. 
17, Rule 119, See also the cases of People vs. Agbulos, 222 SCRA 196; People vs. Valeriano, 226 
SCRA 694)

Effect of granting the motion for discharge:


An order granting the motion for discharge shall operate as an acquittal on the merits in favor of the said accused and shall constitute as a bar to any subsequent prosecution for the same offense. (Sec. 18)

Effect of refusal or failure on the discharged accused to testify:


An accused, after his discharge fails or refuses to testify in accordance with his sworn statement, may be ordered included in the original charge. The statement or confession he gave during the hearing on the motion for his discharge may be used against him in evidence but the statement will not be used against his co-accused. (Pp. vs. Beberino 79 SCRA 694)

Effect of denial of the motion to discharge:

If the court denies the motion for discharge of the accused after the hearing, the sworn statement he executed in connection with the motion shall be inadmissible in evidence at the trial. 

Meaning of the term “Accused does not appear to be the most guilty”


The term refers to the degree of the participation of the accused in the commission of the offense and not on the severity of the penalty to be imposed upon the accused sought to be discharged. (Pp. vs. Sandiganbayan July 16, 1997)

May an accused who was previously convicted by the trial court but has appealed the same be qualified to be discharged?


The answer is still yes provided all the other requisites are present. The rule on disqualification refers to conviction by final judgment. (Mangubat vs. Sandiganbayan Aug. 29, 1986)
Effect of mistake in the discharge of an accused:


Where the discharge of the accused is later on discovered to be erroneous for reasons that he was disqualified to be discharged, such mistake does not affect the legal consequences of the discharge. In short, the discharge still operates as an acquittal on the merits. Neither with such erroneous discharge affect his competency as a witness. Lastly, in spite of the admissibility of the testimony of the said accused, the same should still be subject to the test of credibility and should be scrutinized carefully in order to determine that such testimony does not originate from a polluted source. (Pp. vs. Tabayoyong, May 29, 1981)

May an accused who has pleaded guilty to the offense charged be considered for discharge under the rule?


The answer is yes provided the court has not yet pronounced the sentence and all the requirements for his discharge are present.

Rule on discharge of an accused to be state witness, how construed:


The rule on discharge of an accused as to whether or not he is the most guilty or whether there is absolute necessity for his discharge should be strictly construed or applied so as to seal hermitically the accountabilities of the other accused as to their participation in the commission of the offense whether as principals, accomplices or otherwise. (Chua vs. Court of Appeals August 28, 1996) 

Rule on discharge of an accused to be state witness, how construed:


The rule on discharge of an accused as to whether or not he is the most guilty or whether there is absolute necessity for his discharge should be strictly construed or applied so as to seal hermitically the accountabilities of the other accused as to their participation in the commission of the offense whether as principals, accomplices or otherwise. (Chua vs. Court of Appeals August 28, 1996) An order of discharge therefore cannot be recalled and the accused re-included in the information except when he unreasonably fails or  unjustly refuses to testify upon proper notice. (Pp. vs. de los Reyes 213 SCRA 63)  

Court may not be compelled to discharge an accused to be utilized as a state witness:


The discharge of an accused in order that he may be used as a state witness is expressly left to the discretion of the court. (Pp. vs. Peralta G.R. No. 121971,Oct. 16, 2000)
Demurrer to Evidence

(Sec. 23, Read also Rule 33)

Demurrer to evidence, defined:


Is a motion to dismiss filed by the defendant after the plaintiff had rested his case on the ground of insufficiency of evidence. (Ballantine’s Law Dictionary.)

When may a demurrer to evidence be entertained:


After the prosecution rests its case, the court may dismiss the action on the ground of insufficiency evidence either: (1) on its own initiative after giving the prosecution the opportunity to be heard; or (2) upon a demurrer to evidence filed by the accused with or without leave of court.(Sec. 23, Rule 119)

Denial of the demurrer to evidence, effect of:


If the demurrer to evidence was filed by the accused with leave of court, the accused is still entitled to adduce evidence in his behalf. However, where the demurrer to evidence was filed without leave of court, the accused waives the right to present evidence and the case is then submitted for judgment on the basis of the evidence for the prosecution.(Ibid.)

Motion for leave to file demurrer to evidence, form of:


The motion for leave shall specify the grounds thereof. The order denying the motion for leave to file demurrer or the demurrer to evidence itself shall not be reviewed by appeal or by certiorari before judgment is rendered in the main case. The remedy of the accused whose motion for leave to file demurrer or demurrer to evidence is denied is to go to trial and appeal the judgment if it is adverse to his cause. (Ibid.)

Effect of sustaining the demurrer to evidence:


An order sustaining the demurrer to evidence is considered as judgment on the merits and is equivalent to an acquittal of the accused. The order is therefore final and not subject of appeal. The dismissal constitutes as a bar to a subsequent prosecution for the same offense.(Pp. vs. Velasco, G.R. No. 140633, Feb. 4, 2002; Ong vs. People  G.R. 1099143 Oct. 9, 2000) This doctrine is however subject to the limitation that that the prosecution or the offended party was not deprived of due process. Otherwise, the dismissal may be corrected by certiorari. (Merciales vs. CA G.R. 124171, March 18, 2002)

Distinction between Demurrer to Evidence under Sec. 23, Rule 119 and Demurrer to Evidence under Rule 33: 


The two differ in the following:


a) Under Sec. 23, Rule 119, the accused is no longer allowed to adduce evidence if the demurrer to evidence was filed without leave of court and was denied by the court; while under Rule 33, the defendant who filed the demurrer without leave of court is still allowed to adduce evidence.


b) Under Sec. 23, Rule 119, the accused may no longer be subjected to subsequent prosecution for the same offense if the demurrer to evidence is granted and the order is not subject to appeal; while under Rule 33, the order granting the demurrer to evidence may be appealed by the plaintiff. A reversal of the order by the appellate court would disallow the defendant from adducing evidence in his behalf and the appellate court will decide the case on its merits based on the evidence on hand.

Judgment In Criminal Cases

(Rule 120)

Judgment defined:


It is the adjudication by the court that the accused is guilty or not guilty of the offense charged and the imposition on him of the proper penalty and civil liability, if any. (Sec. 1)

Form of Judgment:


The judgment must be written in the official language, personally and directly prepared by the judge and signed by him and shall contain clearly and distinctly a statement of the facts and the law upon which it is based. (Sec. 14 (1) Art. VIII, Philippine Constitution.) 

The reason of the constitutional requirement is to ensure that the judge arrived at his decision through the process of legal and factual reasoning. It is a shield against the impetuosity of the judge, preventing him from deciding by ipse dexit. (Pp. vs. Velasco G.R. No. 140633, Feb. 4, 2002) 

Effect of an oral order dismissal of a criminal action:

An oral order of dismissal of a criminal action does not amount to a judgment of acquittal or judgment on the merits. It will never attain finality and cannot be the subject of an appeal. Such an order may still be the subject of modification and may still be set aside by the judge based on good grounds.(Rivera vs. People Aug. 30, 1990; Abay vs. Garcia June 27, 1988) 

A verbal judgment is incomplete because it does not contain findings of fact and is not signed by the judge. The dictation in open court of the dispositive portion of the decision is not the form contemplated by the rules. This kind of judgment void for not being in conformity with the prescribed form. (People vs. Lascuna 225 SCRA 386; Pp. vs. CFI 227 SCRA 457)


The rule that requires the judgment to be personally and directly prepared and signed by the judge, does not necessary mean that the said judge heard and received the evidence. It is important  that the trial was conducted, concluded and the record of the case was complete. 

Contents of the Judgment: 

A) If the judgment is for conviction, it must state the following:

1. The legal qualification of the offense by the acts committed by the accused;

2. The modifying circumstances, whether aggravating or mitigating, that attended its commission;

3. The degree of participation of the accused: principal, accomplice or accessory;

4. The penalty imposed upon the accused; and

5. The civil liability or damages caused by his wrongful act or omission. (This may be omitted if the offended party reserved the right to institute a separate civil action, or has waived or in fact instituted separately the civil action arising from the crime. Sec. 1(a), Rule 111)


The judgment of conviction must specify the appropriate designation of the penalty as well as the proper period thereof. Neither can the penalty imposed upon the accused be conditional or in the alternative. The judgment of conviction must also specify whether the penalty is imposed in its minimum, medium or maximum period. (U.S. vs. Avillar 28 Phil. 131) 

B) If the judgment is for acquittal, it must state:

Whether the evidence of the prosecution absolutely failed to prove the guilt of the accused or merely failed to prove his guilty beyond reasonable doubt. The judgment shall determine if the act or omission from which the civil liability might arise did not exist.(See Article 29 NCC and Sec. 2, Rule 111)

May a judge reprimand or censure the accused in a judgment of acquittal?


A judgment of acquittal does not entitle the court to reprimand or censure the accused. (People vs. Abellera 69 Phil. 623)  In such a situation, the accused may move for the striking out of the reprimand or censure from the decision. If the court denies the motion, the remedy of the accused is to appeal the order of denial. (People vs. Yatco 80 Phil. 407)  The court may however, express its disapproval of the acts committed by the accused considering that the expression of disapproval is not considered penalty. (People vs. Meneses 74 Phil. 119)

Effect of variance between the offense charged and the offense proved in the complaint or information:


When there is variance between the offense charged in the complaint or information and that proved, and the offense as charged is included in or necessarily includes the offense proved, the accused shall be convicted of the offense proved which is included in the offense charged, or of the offense charged which is included in the offense proved.(Sec. 4, Rule 120)
May an accused be convicted in case of variance between the offense charged and that proved by the evidence? Exception?


As a general rule, the variance would result in the acquittal of the accused because the crime charged was not proved.  However, the accused may be convicted of the offense proved if it is included in the offense charged. (Pp. vs. Opemia 98 Phil. 698)  An accused can only be convicted of an offense when it is both charged and proved. If what is proved is not charged or if what is not charged is proved, no conviction can be handed down against the accused. When the offense proved is neither included in the offense charged or does it necessarily include the latter, Sec. 19, Rule 119 should be applied, that is, the court may order the dismissal of the case and order the filing of the appropriate charge provided the right of the accused against double jeopardy is not violated; and that no judgment has been rendered.
When is an offense said to include or be included in another offense?


The situation arises when as alleged in the complaint or information, some of the essential elements or ingredients of the offense charged constitute the offense proved; or when the essential elements or ingredients of the offense proved constitute the offense charged. (Sec. 5, Rule 120) An accused can therefore be convicted of a lesser felony that is necessarily included in the offense charged in the information and proved by the evidence. (Pp. vs. Toling  219 SCRA 85)  In one case, a person was accused of malversation of public funds but during the trial, it was shown that the funds malversed were private funds, the court convicted the accused of Estafa. The reason being that estafa is included as a lesser cognate offense in relation to malversation. Or where the accused is charged of robbery but what was proven was theft the accused may be validly convicted of theft. 

In an information for rape, the offense proved was seduction; may the court convict the accused of seduction?


The answer is no.  The reason being that the essential elements of both offenses are not the same. The offense proved is not necessarily included in the offense charged.

Suppose the offense proved that is included in the offense charged has already prescribed at the time of the institution of the criminal action or filing of the complaint or information, may the accused be convicted of such offense proved?

It is submitted that the accused may no longer be convicted of the offense proved. To hold otherwise, the law could be used to subvert the rights of the accused by simply charging the accused with a graver offense in order to evade the defense of prescription. (Francisco vs. CA L-45674 May 30, 1988)

Notice of promulgation of judgment, how made:


The clerk of court shall give notice to the accused personally or through his bondsman or warden and counsel, requiring him to be present at the promulgation of the decision.  If the accused was tried in absentia because he jumped bail or escaped from custody the notice shall be served at his last known address.

Judgment, how promulgated:

The rules on promulgation are as follows:

a) As a general rule, the judgment is promulgated by reading the judgment or sentence in the presence of the accused and any judge of the court in which it was rendered. When the judge is absent or outside the province or city, the clerk of court may promulgate the judgment, as the presence of the presiding judge may not be necessary.

b) If the judgment is of conviction for a light offense, the judgment may be promulgated in the presence of his counsel or representative;

c) If the accused is confined or detained in another province or city, the judgment may be promulgated by the executive judge of the Regional Trial Court having jurisdiction over the place of confinement or detention upon request of the court that rendered the judgment;
 d) If the judgment is of conviction and the failure of the accused to appear at the promulgation is not justified, the promulgation shall be made by recording the judgment in this criminal docket and serving him a copy of the decision at his last known address or through counsel;

e) If the judgment is of acquittal, the judgment need not be promulgated in accordance with the foregoing but it is enough that the judgment is entered and a copy thereof sent to the accused.

Who acts on the application for bail and appeal in cases where the promulgation of judgment is done in another province or city where the accused is confined or in custody?

The court that promulgated the judgment shall have the authority to accept the notice of appeal and to approve any application for bail. However, if the accused was earlier charged of a non-bailable offense but was convicted of a able offense, the application for bail shall be filed and resolved by the appellate court.

What is the effect if the accused was tried in absentia because he either jumped bail or escaped from custody during the trial and the judgment is of conviction? 


The accused shall lose the privilege to avail of the remedies under the Rules against the judgment, including the right to appeal; and the court shall order his arrest. 

Effect of surrender of the accused whose judgment was promulgated in absentia:


The accused shall be allowed to avail of the remedies under the Rules provided his surrender was done within 15 days from the promulgation of the judgment and satisfactorily explains his failure to appear during the promulgation of judgment. Note the two requirements before the accused can regain his standing in court- surrender in court within the 15-day period from the valid promulgation of the decision,; AND satisfactorily explain his failure to appear on the date of the promulgation of the judgment.

Requisites for validity of promulgation of judgment in absentia:

1) The judgment be recorded in the criminal docket;

2) A copy of the decision shall be served upon the accused or counsel.


In the case of Pascua vs. CA G.R. No. 140243, Dec. 14, 2000, the Supreme Court ruled that the said requisites must be done chronologically, that is, recording of the judgment first before a copy of the decision is served upon the accused or his counsel. The fact that the accused admitted having received a copy of the judgment that was later recorded does not cure the defect. Consequently, the running of the period of appeal shall not commence to run when the above requisites are not complied with. 

Judgment rendered and promulgated not during the incumbency of the judge who signed it, effect of:


A judgment that is rendered and promulgated not during the incumbency of the judge who signed it is null and void. A judgment that is promulgated after the judge who signed it has ceased to hold office is not valid and binding. (Pp. vs. Labao 220 SCRA 100; Nazareno vs. Almario, et al. G.R. No. 111610, Feb. 27, 2002) A decision penned by a judge who has retired or ceased to be a judge cannot be validly promulgated after such retirement. A decision penned during the incumbency of a judge cannot be promulgated after his retirement.(Ibid)

Let us illustrate:

Judge X of the Municipal Trial Court of Tublay heard and tried the case of Y for Serious Physical Injuries. After the presentation of evidence the case was submitted for decision. Judge X wrote the decision and signed the same. The promulgation of judgment was set for May 2, 2003. Judge X was transferred permanently to the Municipal Trial Court of Makati City on April 10, 2003.
1) May the decision written and signed by him be validly promulgated on May 2, 2003? 
2) Suppose Judge X was promoted as Regional Trial Court Judge of Makati City would the promulgation on May 2, 2003 be valid?


A judge of a court, who leaves his court of original assignment permanently for another court of equal jurisdiction without having decided a case totally heard by him and submitted for decision, may lawfully prepare and sign his decision in said case and send the same to the clerk of court for filing in his former court. (Sec. 9, Rule 135) Applying the said rule, the answer to the first query would be in the affirmative.

 In the second query, the answer would be in the negative considering that Judge X was assigned to a court having a jurisdiction different from that of his former court. (Pp. vs. Donesa, L-24162 Jan. 31, 1973; Valentin vs. Sta. Maria L-30158 Jan. 17, 1974) 

May a judgment that has been rendered and promulgated  be modified?


It depends:


A judgment of acquittal cannot be modified because it is immediately final upon promulgation. A judgment of conviction imposing the death penalty cannot be the subject of any modification because the case is brought on automatic review immediately upon promulgation. The accused is not even allowed to waive the same. 

A  judgment of conviction in other cases may be the subject of modification before the decision becomes final or before an appeal is perfected.

When does a judgment of conviction become final?


The judgment of conviction becomes final in any of the following instances:
1. When the period for appeal has expired, no appeal having been perfected;
2. When the sentence has been totally or partially served;
3. When the accused expressly waived in writing his right to appeal;
4. When the accused applied for probation.

Effect of the finality of the judgment of conviction on the civil aspect of the case:


As long as the period of appeal has not yet expired, even if the judgment has become final by reason of the service of sentence or waiver of appeal, the trial court may still modify the judgment as to the civil aspect of the case. The court in such a case continues to retain jurisdiction over the civil aspect as long as the period for appeal has not lapsed. After the said period, the court loses jurisdiction over the entire case.

Effect of an application for probation:


Generally, the moment the accused applied for probation, the judgment immediately becomes final and the accused thereby waives his right of appeal. The grant of probation however does not affect the civil liability of the accused which can be enforced in accordance with Rule 39.

Entry of Judgment:


If no appeal or motion for new trial or reconsideration is filed within the time prescribed in the Rules, the judgment or final order shall be entered by the clerk in the book of entries of judgments. The date of finality of the judgment or final order shall be deemed to be the date of its entry. The record shall contain the dispositive part of the judgment or final order and shall be signed by the clerk with a certificate that such judgment or final order has become final and executory. (Sec. 2. Rule 36)

NEW TRIAL or RECONSIDERATION

(Rule 121)

This rule should be read and studied together with Sec. 24, Rule 119( reopening the case after a judgment of conviction) Note that the remedy of New Trial or that of filing a motion for reconsideration is similar to that of reopening trial. Both remedies are available to the accused in judgments of conviction. (Sec. 1, Rule 121) These remedies are however available only to the accused provided the judgments had not become final. (Sec. 24, Rule 119; Sec. 2, Rule 121) They differ however on the grounds upon which they may be availed by the accused. The reopening of the case may be done with or without the consent of the accused. The courts may, motu propio or upon motion of the accused, order the reopening of the case in order to prevent a miscarriage of justice. While Sec. 2, Rule 121 regarding the filing of a motion for new trial and motion for reconsideration; the grounds are specific, they are:    
1. Errors of law or irregularities prejudicial to the substantial rights of the accused have been committed during the trial;

2. New and material evidence has been discovered which the accused could not with reasonable diligence have discovered and produced at the trial and which if introduced and admitted would probably change the judgment.(Sec. 2, Rule 121)

It would seem that the doctrines lay down by the Supreme Court in the cases of Agulto vs. CA Jan. 17, 1990 and Alegre vs. Reyes May 9, 1988, where it was held that the reopening of a case may be properly allowed only any time before judgment are deemed superseded by Sec. 24, Rule 119 in so far as criminal actions are concerned.
Time to file motion for new trial or reconsideration:


The motion for new trial or reconsideration must be filed at any time before a judgment of conviction becomes final. In short, it must be filed within the time for perfecting an appeal.

At whose instance must the motion for new trial or reconsideration be filed:


The motion for new trial or reconsideration may be filed at the instance of the accused or upon the court’s own motion with the consent of the accused.

Grounds for a New Trial:


The court shall grant a new trial on any of the following grounds:

a) Errors of law or irregularities prejudicial to the substantial rights of the accused have been committed during the trial;

b) New and material evidence has been discovered which the accused could not with reasonable diligence have discovered and produced at the trial and which if introduced and admitted would probably change the judgment.(Sec. 2, Rule 121)

Grounds for Reconsideration:


The accused may file a motion for reconsideration on the ground of errors of law or fact in the judgment. This requires no further proceedings.(Sec. 3, Rule 121)

Requisites of newly discovered as a ground for new trial:

1. The evidence was discovered after the trial;
2. It is such that it could not have been discovered before the trial even if the accused exerted reasonable diligence;
3. It is material and not merely collateral, cumulative, corroborative or impeaching;
4. It is of such weight that, if admitted, would probably change the judgment. 
5. It goes into the merits of the case and not rest on a mere technicality.(Pp. vs. Mangulabnan 99 Phil. 992)

Effect of filing a motion for new trial or reconsideration:


. The timely filing of a motion for new trial or reconsideration shall interrupt the running of the period for perfecting an appeal. The suspension of the running of the period remains until a ruling is handed down by the court overruling the said motion and notice thereof has been served upon the movant. (Sec. 6, Rule 122) The movant must perfect his appeal within fifteen (15) days from receipt of the final order of denial.
Effect of granting of a motion for new trial in criminal cases:


a) When the motion for new trial is on the ground of errors of law or serious irregularities, all the proceedings and evidence not affected by the irregularities shall stand. Those affected by such errors or law or serious irregularities shall be set aside and taken anew. The court may allow the introduction of additional evidence in the interest of justice.

b) When the motion or new trial is on the ground of newly discovered evidence, the evidence already taken shall stand. The newly discovered evidence and such other evidence as the court may allow shall be taken and considered together with the evidence already in the record.

c) In all cases, when the court grants new trial or reconsideration, the original judgment shall be set aside or vacated and a new judgment is rendered.

 Errors of counsel, ground for new trial/ reconsideration:


Generally the acts of counsel bind the client and therefore the errors of counsel are not a valid ground for new trial/reconsideration. The failure of the defense to present a witness by reason of the inexperience of his lawyer is not a sufficient ground for a new trial. (Pp. vs. Villanueva G.R. No. 135330, Aug. 31, 2000 compare with the case of Abrajano vs. CA G.R. No. 120787, Oct. 13, 2000) In the Abrajano case, the court granted new trial because of the incompetence of the counsel of the accused. Recantation of prosecution witness not a ground for new trial:


Generally sworn declarations of witnesses recanting their testimonies during the trial are not valid grounds for granting a motion for new trial. Such declarations are usually unreliable. (Pp. vs. Dy G.R. No. 74517 Feb. 23, 1988; Arroyo vs. CA G.R. No. 96602 Nov. 19, 1992) However if there is no other evidence in support of the judgment than the testimony of the recanting witness, the recantation of the said witness may be a valid ground for a new trial. (Tan Ang Bun vs. CA G.R. No. 47747. Feb. 15, 1990)

When Motion for Reconsideration not allowed: 


In all cases covered by the Rules on Summary Procedure a motion for reconsideration is not allowed regarding judgments on the merits handed down by the municipal trial court. A motion for reconsideration is a prohibited pleading under the said rules.

APPEAL

(Rule 122, See Appeal Chart)

Concept and Nature of Appeal:



As applied in civil and criminal actions, the term refers to the removal of a cause for purposes of rehearing or review from an inferior court; the rehearing or review is not limited to questions of law but includes questions of fact, or questions of both law and fact. (Black’s Law Dictionary)


The remedy of appeal by means of notice of appeal can only be availed of ONLY ONCE. Subsequent appeal shall be done either by appeal by certiorari or by petition for review. 

Who may appeal?


Any party may appeal from a final judgment or order, except if the accused would be placed thereby in double jeopardy. (Sec. 1, Rule 122)

Time to interpose an appeal:


An appeal must be taken within 15 days from the promulgation of the judgment or from notice of the final order appealed from. (Sec. 6, Rule 122) The period provided for by the rules in perfecting an appeal is mandatory. The timely filing of a Motion for New Trial or Reconsideration (Rule 121) or reopening of the trial (Sec. 24, Rule 119) may interrupt the said period.

Procedure of Appeal in Criminal Actions:

a) Decisions by the Municipal Trial Courts, MCTC, and Metropolitan Trial Courts are to be appealed by notice of appeal (regular appeal) to the Regional Trial Court;

b) Decisions by the Regional Trial Courts in the exercise of their original jurisdiction are to be appealed by notice of appeal (regular appeal)to the Court of Appeals where the penalty imposed is below reclusion perpetua. Where the penalty imposed by the Regional Trial Court is reclusion perpetua or life imprisonment, the appeal must be taken by means of notice of appeal to the Supreme Court. Where the penalty imposed by the Regional Trial Court is death, the decision is elevated to the Supreme Court on automatic review.
c) Decisions by the Regional Trial Courts in the exercise of their appellate jurisdiction are to be appealed by petition for review to the Court of Appeals. 

d) Decisions of the Sandiganbayan whether in the exercise of its original jurisdiction or in the exercise of its appellate jurisdiction are appealable to the Supreme Court on a petition for review 

e) Decisions of the Court of Appeals are appealable to the Supreme Court by means of petition for review. (Rule 45) 

Appeal by the Offended Party on the Civil Aspect:

a) The offended party may appeal the case on his right to civil liability. Such appeal shall not affect the criminal aspect of the judgment or order appealed from. (Sec. 11b, Rule 122) This appeal is available even if the accused is acquitted. Where the judgment of acquittal states that the criminal act upon which the civil liability might arise did not exist, appeal may not be available. (Sec. 2, Rule 120)

b) The appeal interposed by the offended party with regard the civil aspect of the case is independent of the appeal interposed by the accused. The civil award appealed from may be increased on appeal only when it will not require an aggravation of the sentence in the criminal case. (Rillorta vs. Firme Jan. 28, 1988)

Effect of appeal:



In general, the appeal of a decision throw the whole case open for review and the appellate court may impose a penalty and indemnity entirely different from or in addition to that contained in the decision of the trial court.

 May an accused that jumps bail or flees to another country appeal from the judgment of conviction?
1) As a rule, an accused who jumps bail or lees to a foreign country forfeits his right to interpose an appeal of conviction. (Pp. vs. CA, March 7, 1996) This rule does not apply to a case where the accused that flees from confinement was convicted of a capital offense and the penalty imposed by the trial court is death. 
2) The escape of the accused from confinement when the penalty imposed is death does not lead to dismissal of the appeal because  the decision is subject to automatic review by the Supreme Court. The duty of the Supreme Court to review cannot but be a done away by reason of Constitutional mandate. (Pp. vs. Esparas Aug. 20, 1996) 
Appeal, how perfected:


The appeal is perfected when the interested party has personally or through counsel filed with the clerk of court a written notice of appeal. Once an appeal is perfected in accordance with the foregoing, the court losses jurisdiction over the case, save in the exercise of its residual jurisdiction.

Suppose the accused has perfected his appeal and thereafter flees to another country or jumps bail, would the above rule apply?

 The escape from prison or confinement, the act of jumping bail or fleeing to a foreign country of the appellant results in the outright dismissal of his appeal. By such acts, appellant loses his standing in court. 
Effect of filing a fake bail bond on appeal.


The filing of fake bond by an appellant is equivalent to an act of escaping from confinement during the pendency of his appeal. Such acts are also considered grounds for dismissal of an appeal or denial of any further review of the decision. (Pp. vs. Del Rosario G.R. No. 107297, Dec. 19, 2000) 
May the court continue to consider an appeal in spite of the above principles?


The answer is yes. The court may however continue to consider the appeal of an accused despite his escape in order to prevent miscarriage of justice. (Pp. vs. Mamalias G.R. No. 128073, March 31, 2000) [Note: In the case of Mamalias, the Supreme Court allowed the appeal to continue in spite of the escape of the accused because the trial court merely relied on hearsay evidence in convicting the accused.]

Notice of Appeal where filed:


The Notice of Appeal shall be filed as follows:

a) Where the judgment appealed from is that of a Municipal Trial Court the said notice shall be filed with the Clerk of Court of the Municipal Trial Court and by serving a copy thereof to the adverse party.

b) Where the judgment appealed from is that of a Regional Trial Court in the exercise of its original jurisdiction the notice shall be filed with the Clerk of Court of the Regional Trial Court and by serving a copy thereof to the adverse party.

c) Where judgment appealed from is that of the Regional Trial Court in the exercise of its appellate jurisdiction, appeal shall be taken by means of a petition for review to the Court of Appeals.

d) Where the judgment appealed from is that of the Court of Appeals and Sandiganbayan in the exercise of either original or appellate jurisdiction, appeal shall be taken by means of a petition for review to the Supreme Court.

Lack of Notice to the Adverse Party; Effect of


The fact that not copy of the notice of appeal in a criminal case is served upon the adverse party is not fatal to the perfection of the appeal as long as the notice of appeal had been filed on time. (Pp. vs. Villanueva May 27, 1966) In fact, the appellee may even waive his to a notice that an appeal has been taken. The appellate court may, in its discretion, entertain an appeal notwithstanding failure to give such notice if the interest of justice so require.(Sec. 5, Rule 122)

Effect of appeal by any of several accused:


Generally an appeal taken by one or more of several accused shall not affect those who did not appeal. The exception to this rule is when the judgment rendered by the appellate court is favorable and applicable to those who did not appeal. 


Thus where several accused were jointly convicted in a single decision and only one of the several accused appealed the decision, a judgment reversing the judgment of conviction may be made to apply to those who did not appeal if the judgment appealed from was solely based on the testimony of a lone witness which was rejected by the appellate court. In this case, the judgment is favorable and at the same time applicable to the non-appealing accused. (Pp. vs. Pacaña, Nov. 20, 2000; Salvatierra vs. CA June 16, 2000)

Rules on withdrawal of Appeal:

1) In general: An appeal in spite of its perfection may be withdrawn provided the records of the case have not yet been transmitted to the appellate court. In such a case the court that rendered the judgment may be the proper court to approve or allow the withdrawal of the appeal. The judgment shall then become final.

2) After the records of the case have been transmitted to the appellate court, the latter court shall have exclusive power to act on any motion for the withdrawal of an appeal.

May an appeal still be withdrawn after the case has been submitted for decision?


Any motion to withdraw an appeal after the case has been submitted for resolution is subject to the discretion of the appellate court.

PROCEDURE IN THE MUNICIPAL

TRIAL COURTS

(Rule 123)

Uniform Procedure adopted:


The procedure to be observed in the Metropolitan Trial Courts, Municipal Trial Courts, and Municipal Circuit Trial Courts shall be the same as in the Regional Trial Courts, except where a particular provision applies only to either of said courts and in criminal cases governed by the Rules on Summary Procedure. (Sec. 1, Rule 123) 

Cases governed by the Rules on Summary Procedure:

1) Violation of traffic laws, rules and regulations;

2) Violations of the rental law;

3) Violations of municipal or city ordinances;

4) Other criminal cases where the penalty prescribed by law for the offense charged is imprisonment not exceeding six (6) months or a fine not exceeding one thousand (P1,000.00) pesos or both irrespective of other imposable penalties, accessory or otherwise or of the civil liability arising therefrom;

5) Reckless imprudence cases involving damage to property where the imposable fine does not exceed ten thousand (P10,000.00) pesos.

Criminal cases falling under this procedure, how may commenced?

1) Cases in Metro-Manila and other chartered cities: They can only be commenced by information except in cases that cannot be prosecuted de oficio;

2) Cases outside Metro-Manila and outside chartered cities: They may be commenced by complaint or information.


The complaint or information must be accompanied by the affidavit of the complainant and that of his witnesses in such number of copies as there are accused plus two (2) copies for the court’s files. The requirement must be complied within five (5) days from the date of filing of the complaint or information.

Effect of non-compliance with the requirement:


The case may be ordered dismissed.

Duty of the Court:

a) If the case is commenced by means of a complaint, the court may conduct a preliminary examination of the complaint and the affidavits and if it finds that the same is patently without merit dismiss the case and order the release of the accused if in custody.

b) If the case is commenced by information or the case is not dismissed, the court may order the accused to submit his counter-affidavit and the affidavits of his witnesses not later than ten (10) days after receipt of the order.

Procedure in the disposition of cases governed by the Rules on Summary Procedure: 


After the submission of all the documents by the parties, the court shall set the case for the arraignment of the accused if it finds not valid cause to dismiss the case. Where the accused pleads guilty to the offense charged, the sentence shall immediately be handed down. In the event of a plea of not guilty, the case is set for Preliminary Conference.

What happens during the preliminary conference?


The parties are called to enter into stipulation of facts and issues as well as the consideration of the accused entering a plea to a lesser offense. Any admission made by the accused during the conference shall only be binding on him when it is in writing and signed by him and his counsel.(Fule vs. CA 162 SCRA 446)

Use of the Affidavits and Counter-Affidavits:


The affidavits and counter-affidavits submitted by the parties shall constitute the direct testimonies of the complainant and the accused. The affiants may be examined in accordance with the rules on evidence. (Cross-examination, re-direct examination and re-cross examination) No witness shall be allowed to testify unless he has earlier submitted his affidavit except on rebuttal.  

Failure of affiant to testify:


The affidavit executed by the said affiant shall have no evidentiary value for the party presenting the affidavit. However, the adverse party may utilize the same for any admissible purpose.

Prohibited Pleadings:

The following pleadings are not allowed under the Rules on Summary Procedure:

1) Motion to Quash the Information or Motion to Dismiss the Complaint except when the ground is lack of jurisdiction over the subject matter (offense) or when the case was not referred to the Lupon in accordance with the Local Government Code.

2) Motion for Bill of Particulars;

3) Motion for new trial or for reconsideration of a judgment;

4) Motion for Reopening of Trial;

5) Motion for Relief from Judgment;

6) Motion for Extension of Time to file pleadings, affidavits or any other paper;

7) Memorandum;

8) Petition for certiorari, prohibition or mandamus against any interlocutory order
;

PROVISIONAL REMEDIES

IN CRIMINAL ACTIONS

(RULE 127 this should be read together

With Provisional Remedies in Civil Actions)

   
The rule provides that the provisional remedies in civil actions may be availed of in connection with the civil action deemed instituted with the criminal action insofar as they are applicable. This rule speaks of a situation where the civil action arising from the criminal action has not been waived; reserved; or separately filed.

   
A reading of Rule 127 deals, in the main, the provisional remedy of attachment. However, it is submitted that the other provisional remedies found in the rules on civil procedure are also applicable. 

   What are provisional remedies?

  
 Provisional remedies are those to which parties’ litigant may resort for the preservation or protection of their rights or interest, and for no other purposes, during the pendency of the principal action. 

   
The provisional remedies under the Rules of Court are: Preliminary Attachment (Rule 57); Preliminary Injunction (Rule 58); Receivership (Rule 59); Delivery of Personal Property (Rule 60); and Support Pendente Lite (Rule 61).

 What is attachment?


Attachment is a provisional remedy by which the property of the accused is taken into custody of law, either at the commencement or the action or during the progress of the same, as security for the satisfaction of any judgment that the offended party may recover. (Rule 57, Sec. 1; Rule 127, Sec. 2) 
Kinds of attachment.

There are three kinds of attachment, they are: 
1) Preliminary attachment; 
2) Garnishment; and 
3) Levy on execution or final attachment. (Rule 57 and Rule 39)  
Garnishment is a species of attachment or execution for reaching credits belonging to the judgment debtor and owing to him from a stranger to the litigation. Final attachment or levy on execution is the attachment issued to enforce a judgment, which has become final and executory.  

Attachment is in the nature of a proceeding in rem. It is directed against a particular property of the defendant or accused. It seeks to secure the outcome of a trial, the satisfaction of the pecuniary obligation by virtue of some crime. The attaching party acquires a specific lien upon the attached property, which ripens into a judgment against the res when the order of sale is made. 

  Since the attaching party acquires a specific lien upon the attached property, how long will such lien continue?

  
 The law and the rules do not provide for a specific duration or period for the attachment lien to continue or to terminate. It is submitted therefore that the same continues until the obligation is satisfied, or sale on execution is conducted on the attached property in accordance with the judgment rendered thereon. It may continue until the judgment regarding the pecuniary liability of the accused is satisfied or when the attachment is discharged or vacated in the manner provided by law.
What courts may issue an order of attachment?

   
Applying the rules on provisional remedies in civil actions in a suppletory character the following courts may issue an order of attachment:

1) The Judge of any court in which the action is pending;

2) A Justice of the Court of Appeals;

3) A Justice of the Supreme Court (Sec. 2, Rule 57)

   
In criminal actions, the remedy of attachment is available to the offended party where the civil action arising from the offense is deemed instituted with the criminal action. (Sec. 1, Rule 111) In the following cases, the offended party may avail of the remedy of attachment, to wit:

1) When the accused is about to abscond from the Philippines;

2) When the criminal action is based on a claim for money or property embezzled or fraudulently misapplied or converted to the use of the accused who is a public officer, officer of a corporation, attorney, factor, broker, agent or clerk, in the course of his employment as such, or by any other person in a fiduciary capacity, or for a willful violation of duty.

3) When the accused has concealed, removed, or disposed of his property, or is about to do so; and

4) When the accused resides outside the Philippines.

Purpose of Attachment.


The purpose of a writ of attachment, in general, is to secure the outcome of the trial, the satisfaction of the pecuniary obligation arising from the action by virtue of a contract or law; or some crime. In criminal actions, the moment a writ of attachment is issued, some or all the properties of the accused sufficient to satisfy whatever judgment that may be rendered in connection with the said action are placed in custodia legis. 

At what stage of the proceeding may party ask for the issuance of a writ of attachment?


The motion for the provisional remedy of attachment may be availed of by the offended party, ether:

1) At the commencement of the criminal action; or
2) At any time thereafter but before final entry of the judgment. 
Hearing on the motion needed.


Normally a hearing is not required before a writ of preliminary attachment is issued for the simple reason that it might render nugatory the purpose for which the writ is applied for.  


So when the offended party in the criminal action is able to show to the satisfaction of the court that any of the grounds in Section 2, Rule 127 exist, the court may issue the corresponding writ upon the posting of a bond fixed by the court. 
Reason for the bond; claims for damages against the bond.


The reason for the requirement of posting a bond is for the same to answer for whatever damages the accused may suffer if the court later finds that the offended party is not entitled to the attachment. (Sec. 3 & 4, Rule 57) If it is found by the court that the offended party fraudulently misled the former into issuing the writ of attachment and the accused suffered damages by virtue of the issuance of the writ of attachment, the accused may file his claim against the bond in the same action where the writ was issued. 

However, if the case has been appealed and it is the appellate court that found the issuance of the writ fraudulent, claim against the bond may be filed with the appellate court.  Any claim against the bond must be brought before the finality of any judgment rendered in the action where the remedy was availed of.

May a writ of preliminary attachment be issued in a criminal action to cover moral and exemplary damages?

 It is submitted that the answer is no. These kinds of damages fall under the category of unliquidated damages where issuance of a writ of attachment is prohibited by law and the rules. (Mialhe vs. De.Lenecquesaing, 142 SCRA 694). 

May a writ of attachment be issued against a property already in custodia legis? 

   
The answer is yes. The attachment is done by serving a copy of the writ to the proper court or quasi-judicial agency having legal custody and by serving a notice of attachment upon the custodian of the property.

Another provisional remedy that is worth discussing in criminal procedure is the remedy of Support Pendente Lite. 


This provisional remedy may also be availed of by the offended party in the criminal action at the commencement of the action or at anytime afterwards but prior to final judgment. (Sec. 1, Rule 61)  


For instance in a case of rape or seduction where the victim of the crime becomes pregnant and later gives birth to a child, the offended party may, during the pendency of the criminal action, sue for support pendente lite. 
How shall the application for support pendente lite be filed?

       The offended party, her parents, grandparents or guardian and the State may successively file the application for support pendente lite in the corresponding criminal case during the pendency thereof. (Sec. 6, Rule 61)  This remedy is available in the same criminal action provided the offended party has not waived, reserved or actually filed the civil action arising from the offense. (Sec. 6, ibid)  In the event the accused refuses to comply with the order of the court granting support pendente lite, an order of execution may be issued against him without prejudice to his being held in contempt of court. (Sec. 5, Rule 61) 
Illustrative Problem:


Pedro chanced upon Maria bathing in the river and had forcible sexual intercourse with her. Maria filed a case of rape against Pedro. During the pendency of the case, Maria was found to be pregnant and later gave birth to a baby boy. 


Questions:

1) May Maria validly ask for any order for support pendente lite? 


ANSWER: The answer should be in the affirmative. The law and the rules provide that the offended party in the criminal action may avail of the provisional remedy of support pendente lite when a child is born as a result of the criminal act of the accused. (Sec. 6, Rule 61) The offended party, her parents, grandparents or guardian and the State in the corresponding criminal case may enforce the action successively. (Ibid.)

2) Suppose in the given problem, Maria decided to file the separate civil action arising from the crime would your answer to (a) be the same?


ANSWER: It is submitted that the answer to letter (a) of the problem would not be the same. The rule also specifically provides that the provisional remedy of support pendente lite may only be available to the offended party provided the latter has not waived, instituted or reserved prior to such institution the civil liability arising from the crime. (Sec. 6, Rule 61)

3) Suppose Pedro dies after a judgment of conviction has become final, may the support for the child still continue? If so, how shall it be enforce? If no? Why? 


ANSWER: The obligation to give support is purely personal to the accused. The action for support against the accused is purely a personal action to the said accused that it does not survive the latter’s death. Such being the case, there is not possibility of continuing the obligation to give support upon his death. It cannot be enforced against the accused’s estate under any circumstance. The death of the accused extinguishes both his criminal as well as criminal liability.

4) Suppose in the above-problem, the pregnancy of Maria was in fact by reason of her previous sexual intercourses with her boyfriend John and it was found by the court that the child is indeed the child of John and not Pedro, what remedy, if any, is available to Pedro?


ANSWER: When the judgment or final order of the court finds that person who has been providing support pendente lite is not obligated to do so, the same court may order the recipient of the said support to reimburse to the former the amounts already paid with legal interest. In the case at bar, Pedro may then seek reimbursement of the amounts he has given by way of support pendente lite plus interest from Maria.
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