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Foreword

This is an updated, revised, compiled and codified edition based on the lectures, notes and comments delivered by the late Professor Jose E. Cristobal, Professor Emeritus of the Baguio Colleges Foundation, College of Law and Dean Honorato Y. Aquino of the Baguio Colleges Foundation, College of Law. Some of the materials incorporated herein were the products gathered by this writer from jurisprudence as printed in the Supreme Court Reports Annotated and the Supreme Court Advance Decisions and the treatises and writings of known writers on the subject.

GENERAL PRINCIPLES

Trace the history of our Remedial Law in the Philippines.

Our remedial law system or laws of procedure were of Spanish origin. The Americans later changed this when our American System of Criminal Procedure was introduced by virtue of the promulgation of General Order No. 58 on April 23, 1900. On August 7, 1901, Act No. 190 (Code of Civil Procedure) was enacted. 

The Code of Civil Procedure (Act No. 190) repealed all laws on the matter. The two laws – General Order No. 58 and Act No. 190 constituted our principal remedial laws until the 1935 Philippine Constitution became effective. 

The 1935 Constitution repealed General Order No. 58 and Act No. 190 as statutes but declared the same as the Rules of Court. They were however superseded by the Old Rules of Court that took effect on July 1, 1940. 

The New Rules of Court that took effect on July 1, 1964 thereafter superseded the Old Rules of Court. (Nuevas on Remedial Law).

The 1964 Rules of Court has undergone several changes since then. On January 1, 1985, the Rules on Criminal Procedure was introduced. In 1988, the Rules of Criminal Procedure underwent an amendment. On July 1, 1989, the Revised Rules on Evidence became effective and on July 1, 1997, the Rules on Civil Procedure was likewise introduced and became effective. On December 1, 2000, the Rules on Criminal Procedure underwent a major revision 

Define or Explain the concept of Remedial law: 

Remedial law is also known as procedural or adjective law. It is that branch of law that prescribes the method of enforcing rights or obtaining redress for their invasion. 

What is Substantive law?

It is that law that creates, defines and regulates rights. (Bustos vs. Lucero, 81 Phil. 640) 

What are the kinds of remedial law?

We have two general kinds of remedial law, namely: public remedial law: which affords a remedy in favor of the State against individuals (criminal procedure); in favor of the individual against the state (habeas corpus); and private remedial law: which affords a remedy in favor of an individual against another individual (civil procedure)

Define Procedure.

It is the method of conducting judicial proceeding and embraces pleadings, practice and evidence.

Explain the concept of Pleadings, Practice and Evidence.

Pleadings are the written statements of the respective claims and defenses of the parties submitted to the court for appropriate judgment (Sec. 1, Rule 6). 

Practice refers to those rules, governing the conduct of a case from its inception to final judgment and execution. 

Evidence is the means sanctioned by these rules of ascertaining in a judicial proceeding, the truth respecting a matter of fact. (Sec. 1, Rule 128)
What is the object of Procedure?

The main object of procedure is to make the powers of the courts fully and completely available for justice. It aims to facilitate the application of justice to the rival claims of contending parties and not to hinder or delay the administration of justice. (MRR vs. Attorney General, 20 Phil. 523)

What are the bases of the promulgation of the Rules of Court?
The power to promulgate rules is vested in the Supreme Court. (Sec. 5(6), Article VIII, Philippine Constitution) 

The said power of the Supreme Court includes the promulgation of rules concerning:
1. The protection and enforcement of constitutional rights;
2. Pleadings, practice and procedure in all courts;
3. The admission to the practice of law;
4. The Integration of the Bar and legal assistance to the underprivileged. 

What are the limitations on the rule-making power of the Supreme Court?

The following are the limitations:


1. The rules shall provides simplified and inexpensive procedure for the speedy disposition of cases;
2. The rules shall be uniform for all courts of the same grade, and 
3. The rules shall not diminish, increase or modify substantive rights.(Sec. 5, Article VIII, Philippine Constitution)
To what cases are the Rules of Court not applicable?

The rules shall not apply to the following: 

a) Land registration cases; 
b) Election cases; 
c) Naturalization cases; 
d) Insolvency proceedings; 
e) Other cases not provided in the rules except in a suppletory character and whenever practicable and convenient. (Sec. 4, Rule 1 and Rule 143)
How are the rules of procedure construed? Exception
The rules shall be construed liberally in order to promote their objective of securing a just, speedy and inexpensive disposition of every action and proceeding. (Sec. 6, Rule 1) 
Exception: Rules prescribing time within which certain acts must be done, or certain proceedings taken, periods of pleadings, are taken and considered indispensable for the prevention of needless delays and for the orderly and speedy disposition of judicial business- strict interpretation.

 Characterize our rules of procedure.

The rules are procedural in nature, hence, it must not be construed to supplant or defeat substantive rights of the parties in litigation. Its purpose is to put in order the litigation of rights and not to established new rights where none exists. (Constitutional limitations on the rule-making power of the Supreme Court)

 May party waive the application of the rules of court?

Rules are laid down for the convenience of the parties, such as rules on venue may be waived, but rules adopted in the interest of speedy administration of justice may not be waived. 

 May the Rules of procedure be the subject of agreements:

Agreements relating to the rules of procedure, which involves anything, inconsistent with the course of justice or which obstruct or interfere with the administration of justice and contracts, which tend to divest or oust courts of their jurisdiction are void being contrary to public policy.

 May the Supreme Court suspend the application of its own Rules?

Only the Supreme Court has the power to suspend the application of the rules of procedure. It was held that under special circumstances the court may suspend the application of the rules in order to enhance fair trials and expediting justice. 

If the application of the rules would tend to subvert and/or defeat instead of promote and enhance it, their suspension is justified. (Republic vs. CA 83 SCRA 459; Republic vs. CA Sept. 10, 1981)

JURISDICTION

 Define or explain Jurisdiction.

 The term is taken from the Latin term “jus dicere” or “right to speak”. It is the power and authority of a court to hear, try and decide a case. [Zamora vs. CA 183 SCRA 279] It is the right to act in a case. (Herrera vs. Barreto, 23 Phil. 245] 

The question of jurisdiction is the first thing to be determined by the judge in every action brought before him. Where the court believes that it has no jurisdiction over the action, the only valid determination it can do is to have the case or action dismissed. 

 Distinguish Jurisdiction from Procedure.

Jurisdiction refers to the authority of a court to hear and decide a class of cases and is conferred by substantive law (De Leon vs. CA 245 SCRA 166; Morales vs. CA); while procedure is the means which puts the power or authority to hear and decide into action. (Pharma Inc. vs. Secretary G.R. No. 92981 January 9, 1992)
Distinguish Jurisdiction from Exercise of Jurisdiction:

Jurisdiction refers to the authority to decide a case and not the decision rendered. It does not depend upon the regularity of the exercise of that power or the rightfulness of the decision rendered. 

Exercise of jurisdiction refers to the resolution of all other questions arising in the case. [Palma vs. Q & S L-20366 May 19, 1966]

Distinguish Jurisdiction from Venue:


Jurisdiction refers to the power of a court to hear and decide a case, whereas Venue refers to the place where an action is to be instituted and tried. (see Rule 4, Rules of Court)
Jurisdiction may not be waived being based in law; whereas Venue may be the subject of waiver being a matter of procedure.

In who is jurisdiction vested?

It is vested in the court and not on the judge. A court may have several branches, but each branch is not a court distinct and separate from the others. A case filed before a branch or any other branch or judge thereof maybe tried by any judge or branch thereof. (Tagumpay vs. Moscoso)

What are the General classes of Jurisdiction?

Jurisdiction may be classified into:

1. Jurisdiction over the Subject Matter
2. Jurisdiction over the Persons of the Parties 
3. Jurisdiction over the Nature of the Action 
4. Jurisdiction over the Res

Explain briefly the concept of the jurisdiction over the subject matter.

Jurisdiction over the Subject Matter refers to the power of a court or tribunal to hear and determine cases of the general class to which the proceeding in question belongs. This kind of jurisdiction being conferred by law cannot be the subject of any agreement. None of the parties to litigations can enlarge or diminish it or dictate when it shall attach or when it shall be removed. That power is vested in the legislature. (Zamora vs. CA 183 SCRA 279)

What is the effect of lack of jurisdiction over the subject matter?

Where the court has no jurisdiction over the subject matter, it has no power to hear the case, much less, decide it. The only valid act it has is to dismiss the case. The dismissal of the case does not violate one’s right of free access to the courts. [Santos vs. Northwest, 210 SCRA 256] 

What is the nature of a judgment that is rendered by a court when it has no jurisdiction over the subject?

Where a court having no jurisdiction over the subject matter renders a decision, the same is a total nullity. No right or obligation may arise from such decision. (Dava vs. People 202 SCRA 62) A void judgment cannot be the proper basis for the issuance of a writ of execution. (Atuel vs. Valdez, G.R. No. 139561, June 10, 2003) Titles issued pursuant to a void judgment are necessarily void. [Republic vs. Marcos 52 SCRA 238] 
What determines jurisdiction over the subject matter?

Jurisdiction over the subject matter is determined on the basis of the complaint. It is the complaint that commences the action. [Sarmiento vs. CA, 250 SCRA 108] Whatever is filed by the defendant thereafter has nothing to do with the commencement of the action. [Abrin vs. Campos, 203 SCRA 420]. The defenses in the answer or motion to dismiss are not to be considered for purposes of establishing jurisdiction over the subject matter. [Multinational vs. CA 203 SCRA 104] It is determined by the allegations of the complaint and cannot be made to depend on the defenses of the defendant. (Republic vs. Sandiganbayan, G.R. No. 143255, March 30, 2004)

When must jurisdiction over the subject matter exist?

 Jurisdiction over the subject matter must exist at the beginning of the action and as such continues to exist up to the rendition of the judgment. Jurisdiction of courts over the subject matter is conferred exclusively by the Constitution and by law. 

 May a court motu proprio consider the issue of lack of jurisdiction even if not challenged by any party?

The answer is YES. The Court (Supreme Court) may motu proprio consider the issue of jurisdiction even if not challenged by any party to the case. It has discretion to determine whether a particular court validly acquired jurisdiction over a particular case. Jurisdiction over the case is conferred by law. It may not be conferred on the court by consent or waiver of the parties where the court otherwise would have no jurisdiction over the subject matter of the action. (Atuel vs. Valdez, G.R. No. 139561, June 10, 2003)

 May jurisdiction be acquired through or waived by, any act or omission of a party?

The answer is No. Jurisdiction over the subject matter cannot be acquired through, or waived by, any act or omission of the parties. The active participation of the parties in the proceedings before the court or agency does not vest jurisdiction on the court or agency, as jurisdiction is conferred only by law.  The courts or the parties cannot disregard the rule of non-waiver of jurisdiction (Atuel vs. Valdez, G.R. No. 139561, June 10, 2003)
 Does estoppel apply to confer jurisdiction to a tribunal, agency board or court?

We distinguish. Estoppel does not apply to confer jurisdiction to a tribunal that has none over a cause of action. The failure of the parties to challenge the jurisdiction of the court, tribunal, agency or board does not prevent the Supreme Court from addressing the issue, especially so when the court’s lack of jurisdiction is apparent on the face of the complaint.  Issues of jurisdiction are not subject to the whims of the parties. (Atuel vs. Valdez, G.R. No. 139561, June 10, 2003) However, when the party participate in the proceeding and only raises the question of lack of jurisdiction after an unfavorable judgment has been issued against him, he may be barred by the principle of estoppel to question the lack of jurisdiction of the court that rendered the decision. (BPI vs. ALS, G.R 151821, April 14, 2004; Batangas Power Corporation vs. Batangas City,G.R No. 152675, April 28, 2004)

 Q. What law determines the jurisdiction of the court over the subject matter?

The law in force at the time of the commencement of the action determines the jurisdiction of the court over the subject matter and not the law at the time the cause of action accrued.. [Aleje vs. Crystal 240 SCRA 495]  

 Explain briefly the concept of jurisdiction over the person of the parties. 

This refers to the parties to a case, as either plaintiffs or defendants. Jurisdiction over the plaintiff is acquired by the court from the time the complaint is filed. 

The plaintiff may be estopped from questioning the jurisdiction of the court over his person. A non-resident alien who files a complaint in court submits himself to the jurisdiction of the said court. 

Jurisdiction over the defendant is acquired by the court by: 

a) His voluntary submission to the authority of the court either by his personal appearance or through his counsel; or
b) Through the exercise of the coercive processes of the court by the proper service of summons upon the defendant. 
Under the new rules a defendant who files a motion to dismiss based on the said ground may ask for other relief without considering his appearance as voluntary. [Sec. 20, Rule 14] 

Jurisdiction over the person of a party may be waived. The question of lack of jurisdiction over the person of a party must be raised at the earliest opportunity and it must be raised in a motion to dismiss. 

How is jurisdiction over the nature of the action determined?

It is determined not by the title or caption of the pleading but rather by the allegations therein that controls and may be made the basis of a relief granted by the court. In case of conflict between the allegations in the body of the complaint and that of the caption of the pleading, the allegations in the body of the complaint prevail. [Solid Homes vs. CA 271 SCRA 157] 

What is lack of jurisdiction over the nature of the action? 

It is the situation that arises when a court, which ordinarily would have the authority and competence to try a case is rendered without such authority and competence either because a special law has limited the exercise of its normal jurisdiction on a particular matter or because the type of action has been reposed by law in certain other courts; or quasi-judicial bodies or agencies. [La Naval vs. CA 236 SCRA 78] An example of the situation was during the time that PD 902-A was enacted, or the effects of the expanded jurisdiction of the MTC on BP 22 cases.
 Explain briefly the concept of jurisdiction over the res. 

This kind of jurisdiction comes into play only in situations where jurisdiction over the person of the defendant cannot be acquired because he is a non-resident, cannot be found in the Philippines, or cannot be served with summons. These actions refer to quasi in rem actions. Jurisdiction over the res, or property of the defendant or thing in contest is obtained by the actual or constructive seizure of the property by placing the same in custodia legis. (Section 17, Rule 14, Rules of Court)

Is presentation of evidence in support of opposition to a motion to dismiss on the ground of lack of jurisdiction over the subject matter necessary? 

Generally, there is no need to present any evidence because jurisdiction over the subject matter is determined by the allegations of the complaint.

The only exception to this rule is in a suit for ejectment where a party raises the defense of agricultural tenancy. In such a situation, the court is called upon to conduct a preliminary hearing to decide the issue of agricultural tenancy. The court may require the reception of evidence during the preliminary hearing. [Concepcion vs. CFI Bulacan 119 SCRA 222].  It must be remembered however that the rules on summary procedure do not apply to cases covered by agricultural tenancy laws. [Bayog vs. Natino 258 SCRA 378]

When may the issue of lack of jurisdiction over the subject matter be raise? 

Question of lack of jurisdiction over the subject matter may be raised at any stage of the proceeding and even for the first time one appeal.[Lagman vs. CA 44 SCRA 228] The party entitled to the defense of lack of jurisdiction over the subject matter must raise the same before it is barred by laches or estoppel. [Lam vs. Chua, G.R. No. 131286, March 18, 2004;Lopez vs. Northwest 223 SCRA 469, Navoa vs. CA 251 SCRA 545 see also Tijam vs. Sibonghanoy 23 SCRA 29 and Sec. 3 and 10, Rule 47] 

When may the court, board, agency or tribunal exercise its power to adjudicate?

The rule is well-settled that for a court to exercise its power of adjudication there must be an actual case or justiciable controversy. (Republic vs. Tan G.R. No. 145255, March 30, 2004)

What is meant by an actual case or justiciable controversy? 

An actual case or justiciable controversy is one, which involves a conflict of legal rights and an assertion of opposite legal claims susceptible of judicial resolution. Where the issue has become moot and academic, there is no justiciable controversy, and an adjudication thereon would be of no practical use or value as courts do not sit to adjudicate mere academic questions to satisfy scholarly interest, however intellectually challenging. (Republic vs. Tan G.R. No. 145255, March 30, 2004)

What is meant by the phrase “jurisdiction must be raised in the same proceeding”?

When the rule says that such issue be raised in the same proceeding, it simply means that it must be raised in the proceedings of the same case and during the appeal of the same case. It does not mean that lack of jurisdiction of a court in a case may be raised during the proceedings of another case, in another court and even by anybody. [Aragon vs. CA, G.R. No. 124333, March 26, 1997]

 Are there other classes of jurisdiction?

The answer is yes, they are as follows:

1. Residual jurisdiction
2. Delegated Jurisdiction
3. Special Jurisdiction

What is meant by residual jurisdiction? 

It is the power of the court to issue such orders and perform such acts after the perfection of an appeal from its decision but prior to the transmittal of the original record or the record on appeal to the appellate court. 

Examples of this kind of jurisdiction are those found in the last paragraph of Sec. 9, Rule 41, to wit:

1. Issue orders for the protection and preservation of the rights of the parties which do not involve any matter litigated by the appeal;
2. Approve compromises;
3. Permit appeals of indigent litigants;
4. Order execution pending appeal under Sec. 2, Rule 39;
5. Allow withdrawal of appeals.

What is the Doctrine of Primary Jurisdiction?

It simply means that the regular courts cannot and will not determine a controversy involving a question, which is within the jurisdiction of an administrative tribunal. Where the question demands the exercise of sound administrative discretion requiring the special knowledge, experience or services of an administrative tribunal to determine technical and intricate matters of fact and where a uniformity of ruling is essential To comply with the purposes of the regulatory statute administered. [Brett vs. IAC 191 SCRA 687, see also Industrial Enterprises vs. CA 184 SCRA 426]

State the elements of a valid exercise of jurisdiction:

We should make a distinction as to whether the action is a criminal or a civil action. In:

Civil Actions

            Criminal Actions

a) Jurisdiction over the subject matter    a) Jurisdiction over the offense

b) Jurisdiction over the res                  b) Jurisdiction over the territory

c) Jurisdiction over the parties               c) Jurisdiction over the accused

d) Jurisdiction over the issues                d) Payment of filing fees

e) Payment of filing fees (Adm. Circular August 15, 2004)

What is the rule on payment of filing fees regarding the jurisdiction of the court over the subject matter?

The filing of the complaint or appropriate initiatory pleading and the payment of the prescribed docket fee vest a trial court with jurisdiction over the subject matter or nature of the action. (Rivera vs. Del Rosario, G.R. No. 144934, Jan. 15, 2004)

What is the effect in case of deficiency in the payment of filing fees?

If the amount paid by way of filing fees is found insufficient after the payment of the case, considering the amount of claim, the clerk of court of the lower court involved, or his duly authorized deputy, has the responsibility of making a deficiency assessment. The party filing the case will be required to pay the deficiency, but jurisdiction is not automatically lost.  (Rivera vs. Del Rosario, G.R. No. 144934, Jan. 15, 2004)

What factors are to be considered in determining which court has jurisdiction over a particular case?

In determining which court has jurisdiction over a case, the averments of the complaint/counterclaim, taken as a whole, are to be considered like: (a) intra-corporate disputes (Velarde vs. CA G.R. No. 153886, Jan. 14, 2004); (b) agrarian dispute (Rivera vs. CA, G.R. No. 144934, Jan. 15, 2004) 

 What is meant by the principle “coram non-judice” regarding jurisdiction over the subject matter or nature of the action?

The principle simply means that the court has no power to decide questions, except as presented by the parties in their pleadings. Any judgment rendered by the court beyond them is considered “coram non-judice” and therefore void. So when a court renders a judgment or awards relief beyond the prayer of the complaint or scope of its allegations, the excessive relief is not merely irregular but is void for want of jurisdiction. (Lam vs. Chua, G.R. No. 131286, March 18, 2004)

 X filed an action for declaration of nullity of marriage against Y. Before the filing of the action X and Y had a child. The petition for declaration of nullity of the marriage did not contain any prayer for support of the minor child. May the court validly include in its judgment declaring the marriage a nullity an award for support of the minor child?

The answer is no. The award of the support for the child falls within the purview of the principle regarding “coram non-judice”. That is, any award made by the court outside of the relief prayed for by a party is void for lack of jurisdiction. (Lam vs. Chua, G.R. No. 131286, March 18, 2004)

Brief summary of the rules on the valid exercise of jurisdiction

The requisites for the exercise of jurisdiction and how the court acquires such jurisdiction may be summarized as follows:

a. Jurisdiction over the plaintiff or petitioner:  This is acquired by the filing of the complaint, petition or initiatory pleading before the court by the plaintiff or petitioner.

b. Jurisdiction over the defendant or respondent or accused: This is acquired by the voluntary appearance or submission by the defendant or respondent to the court or by coercive process issued by the court to him, generally by the service of summons or warrant of arrest in criminal cases.

c. Jurisdiction over the subject matter:  This is conferred by law and, unlike jurisdiction over the parties, cannot be conferred on the court by the voluntary act or agreement of the parties.

d. Jurisdiction over the issues of the case: This is determined and conferred by the pleadings filed in the case by the parties, or by their agreement in a pre-trial order or stipulation, or, at times by their implied consent as by the failure of a party to object to evidence on an issue not covered by the pleadings, as provided in Sec. 5, Rule 10.

e. Jurisdiction over the res (or the property or thing which is the subject of the litigation).  This is acquired by the actual or constructive seizure by the court of the thing in question, thus placing it in custodia legis, as in attachment or garnishment; or by provision of law which recognizes in the court the power to deal with the property or subject matter within its territorial jurisdiction, as in land registration proceedings or suits involving civil status or real property in the Philippines of a non-resident defendant.
With regard the case of a non-resident defendant, in two cases, the court acquires jurisdiction to try the case, even if it has not acquired jurisdiction over the person of a non-resident defendant, as long as it has jurisdiction over the res, as when the action involves the personal status of the plaintiff or property in the Philippines in which the defendant claims an interest.  In such cases, the service of summons by publication and notice to the defendant is merely to comply with due process requirements. 

More, under Sec. 133 of the Corporation Code, while a foreign corporation doing business in the Philippines without a license cannot sue or intervene in any action here, it may be sued or proceeded against before our courts or administrative tribunals. (De Joya vs. Marquez, G.R. No. 162416, Jan. 31, 2006)
COURTS
Concept and General Principles:

Define Courts.

It is that entity in the government organized for the proper administration of justice at the time and place prescribed by law. It is an entity in which a portion of the judicial power is vested.

What are the functions of courts?
 To dispense justice, decide controversies filed before it and to interpret the laws of the state.
What are the inherent powers of Courts (Sec. 5, Rule 136)?

The inherent powers of courts are:

a) Preserve and enforce order in its immediate presence;
b) Enforce order in proceedings before it, or before a person or persons empowered to conduct a judicial investigation under its authority;
c) Compel obedience to its judgments, orders and processes, and to the lawful orders of a judge out of court, in a case pending before it;
d) Control the conduct of its ministerial officers, and of all other persons in any manner connected with a case before it and in every manner appertaining thereto;
e) Compel attendance of persons to testify in a case pending therein;
f) Administer or cause to be administered oaths in a case pending therein, and in all other cases where it may be necessary in the exercise of its powers;
g) Authorize a copy of a lost or destroyed pleading or other paper to be filed and used instead of the original and to restore, and supply deficiencies in its records and proceedings.

Explain the Principle of Hierarchy of Courts.

It is the principle that authorizes litigants to seek proper relief from the lower courts before elevating the same to the higher courts. In those cases where the Supreme Court has concurrent jurisdiction with the CA and the RTC to issue the extraordinary writs, a party is obliged to first seek relief from the RTC.

The SC should not be burdened with the task of dealing with causes in the first instances. The SC original jurisdiction to issue extraordinary writs should be exercised only where absolutely necessary or where serious or important reasons therefore exist. (Pearson vs. IAC 295 SCRA 27)

Following the principle of hierarchy of courts, to what court must an aggrieved party in administrative cases decided by the Ombudsman appeal?  

Cases decided by the Ombudsman in administrative disciplinary cases must  be appealed to the CA under Rule 43, not appeal by certiorari under Rule 45. The provisions of Sec. 27 of R.A. 6770 which authorizes appeal by certiorari under Rule 45, in administrative disciplinary cases has been declared unconstitutional by the SC. (Villavert vs. Desierto,  L-133715, Feb. 23, 2000). 

Does the same remedy apply to aggrieved parties in criminal cases?

In criminal cases, the aggrieved party may question the decision of the Ombudsman by a Petition for Certiorari under Rule 65. The said petition must be filed in the Supreme Court and not in the Court of Appeals. Petitions for certiorari questioning the Ombudsman’s orders, or decisions in criminal cases should be filed in the Supreme Court and not the Court of Appeals. (Perez vs. Ombudsman, et al., G.R. No. 131445, May 27, 2004; Kuizon vs. Ombudsman; Mendoza Arce vs. Ombudsman)  

Suppose the appeal is purely on a question of law, where must the aggrieved party appeal?

Appeal on pure question of law from the Ombudsman may be made to the SC, the findings of facts being conclusive when supported by substantial evidence. (Morong Water District vs. Ombudsman L-116754, Mar. 17, 2000)

Is the rule on hierarchy of courts absolute?

The principle of hierarchy of courts may be relaxed when the redress desired cannot be obtained in the appropriate courts or where exceptional and compelling circumstances justify the availment of a remedy within and calling for the exercise of the SC’s primary jurisdiction. (Prov. Of Batangas vs. Romulo, G.R. No. 152774, May 27, 2004) 
How are the courts classified according to the nature and extent of their jurisdiction? 

Court may be classified according to the nature and extent of jurisdiction as:

a) Court of Original Jurisdiction;
b) Court of Appellate Jurisdiction;
c) Court of General Jurisdiction; or
d) Court of Limited Jurisdiction.

What is the Composition of the Supreme Court?

The Supreme Court shall be composed of a Chief Justice and 14 Associate Justices. It may sit en banc or in its discretion, in divisions of three, five, or seven members. [Section 4(1) Article VIII, Phil. Constitution]It is the only constitutional court, the other courts are not considered constitutional courts. 

Under this concept, the Supreme Court is a co-equal branch of the government. Congress therefore has no power to alter or modify the composition of the SC. Neither can congress reduce the jurisdiction of the Supreme Court. Its jurisdiction is defined and fixed by the Constitution. 

What body has the power to define, prescribe and apportion the jurisdiction of courts?

The Congress has the power to define, prescribe and apportion the jurisdiction of the various courts, but it cannot deprive the Supreme Court of its jurisdiction as provided by the Constitution.(Sections 2 & 5, Article VIII, Constitution) Congress may increase the appellate jurisdiction of the SC only with the advice and concurrence of the said Court. (Section 30, Article VI, Constitution)

What are the powers of the Supreme Court?

The powers of the Supreme Court may be classified as follows:

a) Original Jurisdiction over cases affecting ambassadors, other public ministers and consuls, and over petitions for certiorari, prohibition, mandamus, quo warranto and habeas corpus;
b) Review, revise, reverse, modify or affirm on appeal or certiorari, as the law or Rules of Court may provide final judgments and orders of lower courts in:

b.1- All cases in which the constitutionality or validity of any treaty, international or executive agreement, law, presidential decree, proclamation, order instruction, ordinance or regulation is in question;

b.2- All cases involving the legality of any tax, impost, assessment, or toll, or any penalty imposed in relation thereto;

b.3- All cases in which the jurisdiction of any lower court is in issue;

b.4- All cases in which only an error or question of law is involved.

c) Original and Concurrent Jurisdiction with the CA and RTC in cases involving:

c.1- Petitions for the issuance of writs of certiorari, prohibition, mandamus, quo warranto and habeas corpus;

c.2- Action brought to prevent and restrain violations of law concerning monopolies and combinations or restraint of trade.

d) Exclusive Jurisdiction to review, revise, reverse modify or affirm on appeal, as the law or the rules of court may provide, final judgments or decrees of all inferior courts, such as:

d.1- Criminal cases involving offenses for which the penalty of death, or life imprisonment and those involving other offenses which, although not punished by such penalty, arise out of the same occurrence or which may have been committed by the accused on the same occasion, as that giving rise to the more serious offense, regardless of whether the accused are charged as principals, accomplices or accessories, or whether they have been tried jointly or separately;

d.2- Cases involving petitions for naturalization or denaturalization (under existing laws and circulars, decisions of RTC in said cases are now appealable to the CA);

d.3- Decisions of the COA elevated on certiorari by private persons or entity;

d.4- Cases where jurisdiction of any inferior court is in issue;

d.5- Other cases in which only errors or question of law are involved.

e) Power to decide on constitutional issues: In the case of Dumlao vs. COMELEC, 95 SCRA 302, the court ruled that constitutional questions may only be heard by the SC, if the following requisites are present:

e.1- That there be an actual controversy;

e.2- The question of constitutionality must be raised by the proper party; (a proper party  is one who may be affected by such constitutional question. )

e.3-That the constitutional question must be raised at the earliest opportunity;

e.4-That the determination of the constitutional question must be necessary to the determination of the case itself.

What is meant by the Equity jurisdiction of the Supreme Court?

It is the inherent power of the Supreme Court to waive technical rules of procedure in order to be able to rule on important substantive matters. (Magat vs. People 201 SCRA 2; Tangkiko vs. Cezar, G.R. No. 131277, Feb. 2, 1999; Aguila v. Court of First Instance of Batangas, 160 SCRA 352, 359-360, April 15, 1988 Pimentel vs. COMELEC, 136 SCRA 189) 

In the case of Magat vs. People 201 SCRA 21, the Supreme Court held that in exceptional cases, where through negligence or ignorance of counsel, the properties, lives and future of accused persons may unjustly be prejudiced as when an innocent person, may be railroaded to prison or proof beyond reasonable doubt was not adduced, the Court waived the technical rules under its equity jurisdiction and in the interest of substantive justice.

In another case (Pimentel vs. COMELEC, 136 SCRA 189), the Supreme Court ordered the counting and canvassing of votes in the presence of the adverse parties right in the Supreme Court even if such function rightfully belongs to the COMELEC the latter being the sole judge of all contest relating to election returns. Also in the case of Tangkiko vs. Cezar, (infra) the Supreme Court ruled that: Equity jurisdiction is available only in the absence of law and not as its replacement. Equity is described as justice without legality, which simply means that it cannot supplant the law although it may, as often happens, supplement the law.” [Aguila v. Court of First Instance of Batangas, 160 SCRA 352, 359-360, April 15, 1988,]. Equity can only supplement the law, not supplant it. [Tangkiko vs. Cezar, G.R. No. 131277, Feb. 2, 1999] 

 In what instances may the Supreme Court exercise its equity jurisdiction? 

The Supreme Court may exercise its equity jurisdiction only in a suit filed by one who is a real party in interest. Equity is invoked only when the plaintiff, on the basis of the action filed and the relief sought, has a clear right that he seeks to enforce, or that would obviously be violated if the action filed were to be dismissed for lack of standing. Where the plaintiff has no clear enforceable right, since his claim in the case is merely inchoate and uncertain, equity jurisdiction cannot be invoked, much less exercised.

State the jurisdiction of the COURT OF APPEALS.

The jurisdiction of the court of appeals may be divided into:

a) Exclusive Original Jurisdiction: Actions for annulment of judgment of Regional Trial Courts;
b) Original Jurisdiction: Regarding the issuance of writs of mandamus, certiorari, habeas corpus or quo warranto and other ancillary writs or processes whether in aid of its appellate jurisdiction or not;
c) Exclusive Appellate Jurisdiction: Over all final judgments, decisions or resolutions, order or awards of RTC (ordinary appeals) and petitions for review (RTC decided a case appealed to it) and quasi-judicial bodies, agencies, instrumentalities, boards or commissions (brought on ordinary appeal). – SEC, SSC, ECC, etc. except those falling within the exclusive appellate jurisdiction of the SC.

State the jurisdiction of the SANDIGANBAYAN

It is a court created pursuant to the Constitution but is not considered a constitutional court. It is a trial court having the same level as that of the Court of Appeals and its decisions, whether rendered in the exercise of its original or appellate jurisdiction, are directly appealable to the Supreme Court. 

The Sandiganbayan shall also have the power hear and decide cases involving:

a) Violations of RA 3019 as amended by RA 1379;
b) Crimes committed by public officers and employees including those employed in GOCC, whether simple or complex with other crimes;
c) Other crimes or offenses committed by public officers or employees including those in GOCC in relation to their official functions.

What is the nature of the jurisdiction of the Sandiganbayan?

The jurisdiction of the Sandiganbayan is original and exclusive if the offense charged is punishable by penalty higher than prision correccional or its equivalent. Where a public officer is charged with private individuals in whatever degree of participation, the accused shall be jointly tried.

May the civil liability arising from the offense cognizable by the Sandiganbayan be validly the subject of a separate civil action? 

The answer is no. Any civil action filed ahead and separately from the criminal action shall be transferred to the Sandiganbayan. 

What is the nature jurisdiction of the Sandiganbayan over offenses and felonies? 

The Sandiganbayan has jurisdiction over all offenses, whether simple or complex with other crimes, committed by public officers or employees mentioned in Sec. 4, RA 7975, as amended by RA 8249 in relation to their office, where the accused holds a position with salary grade 27 and higher under the Compensation Classification Act of 1989. (Cuyco vs. SANDIGANBAYAN L-13707, Feb. 18, 2000). 

By implication public officers and employees accused of similar offenses or felonies that carry a salary grade lower than grade 27 shall be tried by the Regional Trial Courts. This means that it is the salary grade and not the actual salary received by the public officers whether local or national that determines the jurisdiction of the Sandiganbayan. (Llorente vs. SANDIGANBAYAN. L-122297 Jan. 19, 2000; see also Layus vs. SB, Dec. 8,1999)
Does the Sandiganbayan have jurisdiction over civil and criminal cases involving ill-gotten wealth?

The answer is Yes. The jurisdiction of the Sandiganbayan includes all civil and criminal cases filed pursuant of E.O # 1,2,14 and 14-A regarding ill-gotten wealth. The civil cases related to ill-gotten wealth heard, tried and decided by the Regional Trial Courts may be annulled by the Sandiganbayan. (PCGG vs. Sandiganbayan, L-132738, Feb. 23, 2000; see also SMC vs. SB, Sept. 14, 2000) 

May the Sandiganbayan have jurisdiction to issue writs of prohibition, mandamus, injunction, certiorari or habeas corpus?
The answer is yes. Pursuant to the provisions of RA 7975, the Sandiganbayan is empowered to issue writs of mandamus, prohibition, certiorari, habeas corpus, injunction and other ancillary writs and processes in aid of its appellate jurisdiction. (Abbot vs. Mapayo Jul. 6, 2000; Alarilla vs. SB, August 22, 2000) 

The case of Garcia vs. Sandiganbayan, earlier decided by the Supreme Court, is deemed abandoned. In the said case the SC ruled that the Sandiganbayan did not have such a jurisdiction.

REGIONAL TRIAL COURTS
What is the jurisdiction of the Regional Trial Courts in civil cases?

The regional trial courts shall have original exclusive jurisdiction over all civil cases:

a) The subject matter in litigation is not capable of pecuniary estimation. (e.g. annulment of or rescission of contracts, de Leon vs. CA, March 6, 1997;
b) Which involve the title to or possession of real property or any interest therein where the assessed value of the property involved exceeds 20, 000; or such kinds of civil actions in Metro-Manila the value must be over 50,000;
c) Actions in admiralty and maritime jurisdiction where the value in controversy exceeds 300,000 or in Metro-Manila 400,000;
d) Probate (testate or intestate) where the gross value of the estate exceeds 300,000 or in Metro-Manila-400,000; 
e) Cases not within the jurisdiction of any court, tribunal, person or body exercising jurisdiction of any court, tribunal, person or body exercising judicial or quasi-judicial functions;
f) All other cases in which the demand, exclusive of interest, damages or whatever kind, attorney’s fees, litigation expenses and costs or the value of the property in controversy exceeds 300,000 or in metro-manila 400,000;

Do actions involving contract of marriage and marital relations fall within the jurisdiction of the Regional Trial Courts? 

The answer would seem to be in the negative. Under the present rules actions involving contract of marriage and marital relations now fall within the jurisdiction of the Family Courts. The rules provide that civil actions and special proceedings falling within the exclusive original jurisdiction of the JDRC now fall within the jurisdiction of the Family Courts.

What other cases fall within the jurisdiction of the regional trial courts?

The regional trial courts may also exercise original jurisdiction in cases involving:

a) Issuance of writs of certiorari, prohibition, mandamus, habeas corpus and injunction which may be enforced in any part of their respective regions;
b) Actions affecting ambassadors and other public ministers and consuls.

What criminal cases fall within the exclusive original jurisdiction of the regional trial courts?

The regional trial courts shall exercise exclusive original jurisdiction over all Criminal actions not falling within the exclusive jurisdiction of any court, tribunal or body, except those now falling under the exclusive and concurrent jurisdiction of the Sandiganbayan.

What is the appellate jurisdiction of the regional trial courts?

It shall exercise appellate jurisdiction over all cases decided by the MTC in their respective territorial jurisdiction. The decision of the RTC shall be subject to review by the CA.

What is the so-called “Special Jurisdiction” of regional trial courts?

The SC may designate certain RTC to handle exclusively criminal cases, juvenile case, Agrarian cases, urban land reform cases which do not fall under the jurisdiction of quasi-judicial bodies and agencies and such other cases determined by the SC in the interest of speedy and efficient administration of justice. 

MUNICIPAL TRIAL COURTS

(First Level Courts-mtc, metromtc,mctc)

State the jurisdiction of the municipal trial courts or the so-called first level courts.

The municipal trial courts or first level courts exercise jurisdiction over the following cases, to wit:

a) Criminal actions:

a.1- All violations of city or municipal ordinances committed within their respective territorial jurisdiction.

a.2- Over all offenses punishable with imprisonment not exceeding 6 years irrespective of the amount of fine, and regardless of other imposable accessory or other penalties including civil liability arising from such offense.

a.3- Over all reckless imprudence cases irrespective of the amount of damage involved.

a.4- Violations of Batas Pambansa Blg. 22 regardless of the imposable fine.

b) Civil actions;

b.1- Civil actions and probate proceedings (testate or intestate) including the grant of provisional remedies where the value of the property, estate or the amount of the damage does not exceed 300,000 or in metro-Manila 400,000 exclusive of the interest or damages;

b.2- Cases of forcible entry and unlawful detainer;
b.3- All other civil actions which involve title to or possession of, real property or any interest therein where the assessed value of the property or interest therein does not exceed 20,000 or in metro-manila does no exceed 50,000.

What is the so-called “Delegated Jurisdiction” of the first level courts?:

The so-called “delegated jurisdiction of the first level courts refers to their power to:

a) Hear and determine cadastral or land registration cases covering lots where there is no controversy or opposition;
b) Hear and determine cadastral or land registration cases concerning contested lots the value of which does not exceed 100,000. (Note that the decisions rendered in these cases shall be appealed to the RTC

What is the so-called “Special Jurisdiction” of the first level courts? :
The so-called “special jurisdiction” refers to their power to:

a) Hear and decide petitions for writ of habeas corpus;
b) Applications for bail. (This can be exercised only in the absence of the RTC)

What is the jurisdictional test in real actions? 

Civil affecting title to, or possession, of real property, or interest therein is based on the assessed value of the property subject matter of the case.  If the real property has not been assessed then the value shall be based on the assessed value of adjacent properties. If the adjacent properties have not been assessed, the Assessor should be asked to make the proper assessment.

What is the jurisdictional test in personal actions? 

Under the law, only the basic claim of the plaintiff furnishes the jurisdictional test. Damages of whatever kind, attorney’s fees, litigation expenses, interest and costs are all excluded as basis for determining the jurisdictional amount of the court. 

How do we determine the jurisdiction of the court in personal actions? Illustrate.

The determination is a two-step process. First, there must be a determination of the main cause of action. If the main cause of action is not for recovery of damages, then the jurisdiction should be determined on the basis of the subject matter or nature of the action. The damages will merely be incidental to or a consequence of the main cause of action. The total amount of such damages will be immaterial. (RA 7691- states that damages of whatever kind is excluded in the determination of the jurisdiction of the court where they are merely incidental to or consequence of the main cause of action.)

However, in cases where the claim of damages is the main cause of action, one of the causes of action, the amount of such claim shall be considered in determining the jurisdiction of the court.
What happens when the main cause of action falls within the jurisdiction of the first level courts?

If the main cause of action falls within the cognizance of the first level courts, then all the joined causes of action, assuming there is proper joinder, should be included in one complaint to be filed in the first level courts.

But, if the main cause of action is cognizable by the RTC, then the incidental or ancillary causes should follow the main cause of action and should be filed in the same RTC to avoid multiplicity of suits and splitting single cause of action.

What happens when there is a valid joinder of causes of action, some of which fall within the cognizance of the first level courts and the others fall within the cognizance of the regional trial courts?

 The several claims or causes of action thus joined, whether between the same or different parties embodied in the same complaint, the amount of demand shall be the totality of all the claims in all the causes of action, irrespective of whether the cause of action arose out of the same or different transactions.(Sec. 33, BP 129) Note however, that in cases of joinder of causes of action,  there must be proper joinder of parties.

Suppose that in a complaint filed with the MTC, the defendant files a motion to dismiss on the ground of lack of jurisdiction over the subject matter and the motion is granted. The plaintiff appeals the order of dismissal to the RTC, can the RTC dismiss the case on the ground that the MTC did not have original jurisdiction over the case and therefore it cannot exercise appellate jurisdiction? 

It is submitted that the answer is NO. Section 8, Rule 40, mandates that the RTC should exercise its original jurisdiction over the case. In such a case, the RTC shall try the case on the merits as if the case was originally filed with it. It reverses the order; the case must be remanded to the court of origin 

In instances where the case was tried on the merits by the MTC in spite of the fact that it had no jurisdiction, the RTC may try the case as if it had original jurisdiction over the case. (Sec.8, Rule 40)

 Is the payment of filing fee a ground for dismissal of a case based on lack of jurisdiction?

The answer is generally No. Pursuant to decisions of the SC, the courts may not take any action on a case filed where the filing fee has not been paid. But it does not mean that the court lacks jurisdiction.( Megaspi vs. Ramolete 115 SCRA 193; Manchester vs. CA 149 SCR 562 and Suns Insurance vs. Asuncion (Feb. 13, 1989) 

Is the payment of filing fee required with regard to counterclaims? 

Pursuant to new Adm. Circular of the SC that took effect August 15, 2004, the answer would seem to be yes.

What are the rules to be followed regarding the payment of filing fees?

Following the rulings of the Supreme Court in the above-cited case and Adm. Circular, the following appear to be the applicable rules, to wit:

a) Where the initiatory pleading is not accompanied by the payment of the docket fee, the court may allow the payment of the fee within a reasonable period but in no case beyond the applicable prescriptive period. (Suns Insurance vs. Asuncion (Feb. 13, 1989)
b) The rule applies to all kinds of counter-claims, third-party complaints and similar pleadings.
c) Where the court acquires jurisdiction over the case by the payment of the appropriate filing fee but subsequently the judgment awards a claim not specified in the complaint, or the determination of which was left to the discretion of the court, the additional filing fee must be paid thereafter or that the same maybe considered as a first lien on the judgment (Maercks vs. CA July 20, 1990).

THE RULES ON SUMMARY PROCEDURE

What actions fall within the coverage of the Rules on Summary Procedure?:

The following actions fall within the coverage of the Rules on Summary Procedure, to wit:

1) Civil Actions involving:

· Forcible entry and unlawful detainer cases, irrespective of the amount of damages or unpaid rentals, and other claims related to the main case. (Tugot vs. Coliflores, AM No. MTJ-00-1332, Feb. 16, 2004; SLR vs. CA, L-12067, Oct. 16, 2000);
· Other civil cases, except probate proceedings where the total amount of the plaintiff’s claim does not exceed Php100,000 exclusive of interest and costs.
2) Criminal Actions:

· Violation of traffic laws, rules and regulations;
· Violation of the Rental Law;
· Violation of city or municipal ordinances;
· Other criminal actions where the penalty prescribed by law does not exceed imprisonment of six months or fine of P1,000;

What are the Pleadings allowed by the rules on summary procedure?

Only the following verified pleadings are allowed by the said rules:

1. Complaint;
2. Compulsory counterclaims;
3. Cross claims; and
4. Answer

What options does the court have upon the filing of a complaint covered by the rules on summary procedure?
Upon the filing of a complaint, the court may opt:

· To dismiss the case on any of the grounds for dismissing a civil action (Rule 16 and under other rules); or
· Issue the corresponding summons if none of the grounds for motion to dismiss is applicable.

 What follows after service of summons has been validly made?
After a valid service of summons the defendant must file his answer within 10 days from receipt of the summons. The answer must embody all the defendant’s defenses (affirmative and negative); counterclaims or cross-claims. Failure on the part of the defendant to include such allegations would be deemed a waiver on his part. (Omnibus motion rule) The only exception to this rule is when the ground not included is lack of jurisdiction over the subject matter which, cannot be waived but may be barred by laches or estoppel. (Tijam vs. Sibunghanoy, supra).After the filing of the answer, the court shall set the case for preliminary conference or may refer the case for arbitration (JDR).

 What is the effect if the defendant fails to file an answer within the prescribed period?

Failure on the part of the defendant to file an answer within the period prescribed by the rules shall empower the court motu proprio or upon motion of the plaintiff to render a judgment based on the complaint (Sec. 6)  and as warranted by the facts (Sordan vs. Judge de Guzman, Oct. 5, 2000).

 May the defendant or any party for that matter be allowed to file any motion to extend the period for filing the answer?

The rules specifically prohibit the filing of any motion for extension of the periods prescribed or fixed in the order of the court. (Sec. 19; Villanueva vs. Estoque Nov. 29, 2000)

What is the effect of a party’s failure to appear during the preliminary conference?

After the last pleading has been filed, the preliminary conference shall be set not later than 30 days from the filing of said pleading. (Sec. 7 SR) If the Plaintiff fails to appear, the court may order the dismissal of the complaint; and if it is the Defendant who fails to appear, the plaintiff may obtain judgment as if no answer was filed. 

 Are there pleadings that are not allowed under the rules on summary procedure? 

Yes, there are pleadings that are not allowed under the rules, they are the following: (Sec. 19)
a) Motion to Dismiss; Motion to Quash; (Exception: When the ground for the motion is lack of jurisdiction over the subject matter or offense; or failure to comply with a condition precedent, (e.g. RA 7160;
b) Motion for Bill of Particulars;
c) Petition for Relief from Judgment;
d) Motion for Extension of time to plead or file pleadings;
e) Memorandum;
f) Petitions for certiorari, prohibition or mandamus;
g) Motion for Declaration of Default;
h) Motion for Postponement intended for delay;
i) Reply;
j) 3rd Party, 4th party etc. complaint;

k) Interventions.

When are the rules on summary procedure not applicable?

The said rules do not apply to the following:

1. Civil cases where the plaintiffs cause of action is pleaded in the complaint with another cause of action that is governed by the ordinary rules of procedure;
2. Criminal cases where the offense charged is necessarily related to another criminal case subject to ordinary procedure.

Does the rule on waiver of defenses and objections under Sec. 1, Rule 9, 1997 Rules of Civil Procedure apply to cases governed by the rules on summary procedure?
The answer is no. the Supreme Court held that the said rule does not also apply suppletorily or directly to cases governed by the rules on summary procedure. What governs is Sec. 4 of the 1991 Revised Rules on Summary Procedure where the trial court is at liberty to take notice of the grounds for the dismissal of a civil action that are apparent from the case along with the evidence submitted therein. Under this provision and except for negative and affirmative defenses not raised in the answer where an answer has been filed, the trial court under summary procedure is empowered to dismiss the complaint upon grounds adduced in the respective position papers of the parties as was done in the instant case. (Ong, vs. C A G.R. No. 144581, July 5, 2002)
Suppose a complaint asserts a common cause of action against several defendants, some answer and the others fail to answer, will Section 6 apply?

The answer is no. In instances where there are several defendants, some of who appear or answer and the others do not, Sec. 3, Rule 9 of the regular rules of procedure shall apply. In which case the court shall try the case against all upon the answers thus filed and renders judgment upon the evidence presented.

The plaintiff failed to appear during the preliminary conference, the court ordered the dismissal of the case on the ground of such non-appearance. May the plaintiff validly file a motion for reconsideration of the order of dismissal?

The answer is yes. The rule regarding the prohibition of the filing of a motion for reconsideration in cases governed by the rules on summary procedure applies only in circumstances where the court has rendered a judgment on the merits of the case. The Supreme Court held: 

"The motion prohibited by this Section is that which seeks reconsideration of the judgment rendered by the court after trial on the merits of the case." [Joven v. Court of Appeals, 212 SCRA 700, 707-708 (1992)] Here, the order of dismissal issued by respondent judge due to failure of a party to appear during the preliminary conference is obviously not a judgment on the merits after trial of the case. Hence, a motion for the reconsideration of such order is not the prohibited pleading contemplated under Section 19 (c) of the present Rule on Summary Procedure.”(Lucas vs. Fabros, Jan. 31, 2000)

What actions are governed by the Rules on Civil Procedure? Actions not governed?

The rules on civil procedure govern the following:

· Civil action which is defined as an action whereby a party sues another for the enforcement or protection of a right, or the prevention or redress of a wrong [Sec. 3a Rule 1] it may either be ordinary or special and are governed by the rules for ordinary civil actions. (ibid.)
· Criminal actions are defined as an action by which the state prosecutes a person for an act or omission punishable by law. [Sec. 3b, Rule 1] 
· Special Proceedings are defined as remedies by which a party seeks to establish a status, a right or a particular fact.[Sec. 3c, Rule 1].

The following cases are not covered or governed by the rules: (Rule 143 and Sec. 4, Rule 1)
a) Election cases;
b) Land Registration Cases; 
c) Cadastral Cases;
d) Insolvency proceedings;
e) Other cases excluded from the rules. Note however, that where the law governing said cases does not provide for specific rules of procedure the rules of court shall be made to apply only in a suppletory character.

ACTIONS IN GENERAL
What is an action?
An action is an ordinary suit in a court of justice by which one party prosecutes another for the enforcement or protection of a right, or the prevention or redress of a wrong. (De Guzman vs. CA, 192 SCRA 50; Note also that this definition was the definition in Sec. 1. Rule 2 before the amendment of the 1964 Rules of Court)

What is the distinction between an Action and Special Proceeding?

The terms may be distinguished in this wise: An action requires the filing of formal pleadings while in special proceedings relief may be obtained by mere application or petition. 

An action requires two or more definite and particular adverse parties who are either called the plaintiff or defendant, whereas in special proceedings, there is a definite petitioner but there is no definite adverse party, as the proceeding is usually considered against the whole world. (in rem)  

Classify Civil Actions.

Civil actions may be classified as follows:

a) As to nature: Under the class, a civil action may be ordinary or special. Examples of special civil actions are those for Interpleader,( Rules 62 to 71) All other civil actions are considered ordinary civil actions.
b) As to cause or foundation: Under this class, a civil action may be real, personal or mixed. Real actions are those founded on the privity of real estate, such as action affecting title to or possession of, or for partition or condemnation of, or foreclosure on, real property. Personal actions are those founded on the privity of contract or on quasi-delict, such as actions for recovery of sum of money, or damages, for the enforcement or resolution of a contract, or for recovery of personal property. (Read Art. 415 NCC) And mixed actions are those pertaining in some degree to both real and personal and, therefore are properly reductible to neither or the earlier classification, being brought for the specific recovery of land and for damages sustained in respect to such land.
c) As to object: Actions may be in personam, in rem or quasi in rem. When the purpose of the suit is to establish a claim generally against a particular person with a judgment, which binds his person or to bar some individual claim or objection, so that the judgment will only binding against such person, the action is in personam (Gomez vs. CA, G.R. No. 127692, March 10, 2004). If the main purpose of the suit is to bar indifferently all who might be similarly minded or if any one in the world has, a right to be heard on the strength of alleging facts, which, if true, show an inconsistent interest, the proceeding, is in rem. If the main purpose of the proceeding is to subject the property of the defendant to the obligation or lien, the action is quasi in rem.
 Are there other classifications than those already discussed?
· Accion hipotecaria is a real action to foreclose a lien or mortgage on real property. 
· Accion Interdictal is an action for unlawful detainer or forcible entry brought for the purpose of recovering actual possession of real property. The term was brought about in a SC case- JM Tuazon vs. Villanueva, Sept. 30, 1958.
· Accion Publiciana is an action to recover the right of possession over real property where deprivation of possession has exceeded one year. (JM Tuazon,  Sept. 30, 1958) It is the plenary action for the recovery of possession when dispossession was effected by means other than those mentioned in Rule 70. The plenary action may be brought either in the MTC or RTC depending on the assessed value of the real property involved.
· Accion reinvidicacion is an action to recover ownership of real property including recovery of possession. It may also be filed in the MTC or RTC depending on the assessed value of the property in litigation. 

What determines the nature of an action?

The nature of the action is determined by the allegations of the complaint and not the relief demanded, in certain cases, the relief demanded may help in the determination of the action.

What is meant by the term “Subject matter of the action?  

The phrase “subject matter of the action” means the physical facts, the things, real or personal, the money, land and chattels, and the like, in relation to which a suit is prosecuted. In short, it refers to the thing or object in dispute.

State the basis and meaning of a cause of action?

Every action must be based on a cause of action or the act or omission by which a party violates the rights or another (Sec.1, Rule 2). 

The term cause of action is the delict or wrong by which the defendant violates the right or rights of the plaintiff. (Davao Light vs. Osabel, et al. G.R. No. 147058, March 10, 2006) Note: This would also answer the question what is the basis of an action.)

State the basic elements of a cause of action?

The three (3) basic or essential elements of a cause of action are: 

1. right pertaining to the plaintiff;
2. correlative obligation of the defendant to respect or not to violate such right;
3. violation of the said right by the defendant in violation of his obligation; and

Damages suffered by the plaintiff as a consequence of the violation. (Melchor vs. Melchor, G.R. No. 150633, Nov. 13, 2003)

 State the basic distinctions between a Cause of Action and a Right of Action.
The basic distinctions are: 

(a) Cause of action refers to the act or omission committed by the defendant, whereas right of action refers to the right of the plaintiff to institute the action;
(b) Cause of action is determined by the pleadings, whereas right of action is determined by the substantive law; and
(c) Right of action may be taken away by the running of the statute of limitations, by estoppel or other circumstances which do not affect at all the cause of action. 
What is the Test of sufficiency of facts constituting existence of a cause of action?

The test of the sufficiency of the facts to constitute a cause of action is whether admitting the facts alleged in the complaint, the court could render a valid judgment in accordance with the prayer of the complaint. The court in resolving the issue must only consider the facts asserted in the complaint without modification although with reasonable inference there from.(Davao Light vs. Osabel, et al. G.R. No. 147058, March 10, 2006)
What is splitting a single cause of action?

It is the act of a party dividing a single cause of action into different parts and making each part the subject of a separate complaint.

 State the rule on splitting a single cause of action. State the purpose of the rule.

As a general rule a person may only file one suit from a single cause of action. (Sec. 3, Rule 2) It comes from that old maxim--- “nemo debet bis vexare pro una et eadem causa”(no man shall be twice vexed for one and the same cause.) (Ex parte Lange, 18 Wall 163, 168; 21 Law Ed 872; U.S. vs. Throckmorton, 98 U.S. 61; 25 Law Ed. 93). The rule is on the principles of public policy to prevent inconvenience and hardship incident to repeated and unnecessary litigations. (City of Bacolod vs. San Miguel Brewery October 30, 1969) The purpose of the rule against splitting a cause of action is—
· to prevent repeated litigation between the same parties in regard to the same subject of controversy; to protect defendant from unnecessary vexation; and
· to avoid the costs and expenses incident to numerous suits(1 C.J. 1107)
State the test for determining whether or not a cause of action is single or not. 

Test for determining whether a cause of action is single: The rule against splitting cause of action depends upon whether the wrong for which redress is sought is the same in both actions.

How do we apply the above test to beaches of contracts or agreements?

Where there are separate and distinct contracts, agreements or transactions between the plaintiff and the defendant, a violation of each contract or transaction constitutes a separate cause of action. 

A single contract providing for several obligations to be performed at different times, gives rise to a single and independent cause of action for each obligation that is not performed at the proper time. 
If several obligations have already matured all of them shall be considered as integrating a single cause of action and must all be included in the complaint. Those that are not included are barred forever. In fine, where no action is brought until more than one is due, all that are due must be included in one action;
If an action is brought to recover upon one or more that are due but not upon all that are due, a recovery in such action will be a bar to a several or other actions brought to recover one or more claims of the other claims that were due at the time the first action was brought.(BPI FAMILY SAVINGS BANK, INC. vs.  COSCOLLUELA, G.R. No. 167724, 2006 Jun 27)

A contract having an acceleration clause, that is, when the failure to comply with one of several stipulations in a continuing contract constitutes a total breach, a single cause of action arises from the breach. (Blossoms vs. Manila Gas 55 Phil. 923)

 Suppose the contract of loan is secured by mortgage, in case of breach may the creditor-mortgagee file two simultaneous or cumulatively separate actions of specific performance and foreclosure of mortgage?

The answer is NO. In the absence of express statutory provisions, a mortgagee-creditor may institute against the mortgage debtor either a personal action for debt or a real action to foreclose the mortgage.  In other words, he may pursue either of the two remedies, but not both. (BPI FAMILY SAVINGS BANK, INC. vs.  COSCOLLUELA, G.R. No. 167724, 2006 Jun 27)

What is the effect of the election made by the mortgagee-creditor to pursue a cause of action?
By such election, his cause of action can by no means be impaired, for each of the two remedies is complete in itself.  Thus, an election to bring a personal action will leave open to him all the properties of the debtor for attachment and execution, even including the mortgaged property itself.  And, if he waives such personal action and pursues his remedy against the mortgaged property, an unsatisfied judgment thereon would still give him the right to sue for a deficiency judgment, in which case, all the properties of the defendant, other than the mortgaged property, are again open to him for the satisfaction of the deficiency.  In either case, his remedy is complete, his cause of action undiminished, and any advantages attendant to the pursuit of one or the other remedy are purely accidental and are all under his right of election. (BPI vs.  Coscolluela, G.R. No. 167724, 2006 Jun 27)

 What is the effect if a rule would allow the plaintiff to pursue both actions simultaneously or successively? 

A rule that would authorize the plaintiff to bring a personal action against the debtor and simultaneously or successively another action against the mortgaged property, would result not only in multiplicity of suits so offensive to justice (Soriano v. Enriques, 24 Phil. 584) and obnoxious to law and equity (Osorio v. San Agustin, 25 Phil. 404), but also in subjecting the defendant to the vexation of being sued in the place of his residence or of the residence of the plaintiff, and then again in the place where the property lies.( (BPI vs.  Coscolluela, G.R. No. 167724, 2006 Jun 27)

What is the remedy against splitting a single cause of action? 

The defendant may move to dismiss the case on the ground of litis pendencia, if the complaints are still pending (Sec. 1c, Rule 16) or on the ground of res judicata, if the first case has been terminated by final judgment (Sec. 1f, Rule 16). 

Where a party moves to dismiss on the ground of litis pendencia, the following requisites must be present: 

a) Identity of parties or at least such as representing the same interest in both actions;
b) Identity of rights asserted and relief prayed for, the relief being founded on the same facts; and
c) The identity in the two cases should be that the judgment rendered in one would, regardless of which party is successful, amount to res judicata in the other. (Note: The judgment in one must have become final and executory as distinguished from interlocutory,  Investment, Inc. vs. CA June 27, 1987) 

What is the Doctrine of "law of the case”?
The doctrine simply means that whatever is once irrevocably established as the controlling legal rule or decision between the same parties in the same case continues to be the law governing the parties so long as the facts on which such decision was predicated continue to be the facts of the case before the court. (Mangoma vs. CA L-99375, Feb.1, 1995)

 What is the “Doctrine of res judicata”? 
The rule of res judicata, is also known as "bar by prior judgment". It means that a final judgment or order on the merits, rendered by a Court having jurisdiction over the subject matter and of the parties, is conclusive in a subsequent case between the same parties. The judgment also binds their successor-in-interest by title subsequent to the commencement of the action or special proceeding, litigating for the same thing and under the same title and in the same capacity. [See also Section 47 (b) Rule 39, Rules of Court.]

 What are the requisites of res judicata? 

The requisites essential for the application of the principle of res judicata are: 

a) there must be a final judgment or order;
b) said judgment or order must be on the merits;
c) the Court rendering the same must have jurisdiction on the subject matter and the parties; and
d) there must be between the two cases identity of parties, identity of subject matter, and identity of causes of action. [Equitable PCIB vs. CA, G.R. No. 143556, March 16, 2004] 

What is the concept of “Identity of parties”?

Identity of parties as an indispensable condition for the existence of res judicata does not mean absolute or total identity of all the parties. The inclusion of a new party in the second action does not remove the case from the operation of the doctrine if the party against whom the judgment is offered in evidence was also the party in the first action. This rule wards off the possibility of renewing litigation between the same parties by the simple expedient bringing into the second action a new party. (Abines vs. BPI, G.R. No. 167900, 2006 Feb 13) The doctrines of res judicata and litis pendencia are principles sanctioned by public policy in order that multiplicity of suits may be avoided.

State the concept of Joinder of causes of action.

Joinder of causes of action simply means that a party may assert, in one pleading,  in the alternative or otherwise as many causes of action as he may have against an opposing party subject to the rules on venue, jurisdiction and jointer of parties. There can be no joinder of causes of action to include special civil actions or actions governed by special rules.

What is the concept of Permissive joinder of parties?
Permissive joinder of parties means that all persons in whom or against whom any right to relief in respect to or arising out of the same transaction or series of transactions is alleged to exist, whether jointly, severally or in the alternative, may, except as otherwise provided in these rules, join as plaintiffs or be joined as defendants in one complaint, where any question of law or fact common to all such plaintiffs or to all such defendants may arise in the action, but the court may make such orders as may be just to prevent any plaintiff or defendant from being embarrassed or put to expense in connection with any proceedings in which he may have no interest (Flores vs. Phillipps, Sept. 24, 1986).
 In case of a valid joinder of parties what shall be the jurisdictional test? 

In case of a valid joinder of parties (plaintiff or defendant) the total of all the claims shall furnish the jurisdictional test. (Flores vs. Phillipps, Sept. 24, 1986).

Suppose all the causes of action joined are principally for sum of money what shall be the jurisdictional test? 

Where all the causes of action joined are principally for the recovery of sum of money, the aggregate amount claimed shall be the test of jurisdiction. The totality of the demand in the suits for recovery of sums of money between the same parties in the complaint constitutes the basis of jurisdiction and determines the jurisdictional amount in civil cases (Bulig-Bulig vs. Sulpicio Lines May 19, 1989)

What is the effect if the parties decide not to be joined in a single complaint?
 If the parties decided not to be joined in a single complaint, the jurisdictional basis shall be the amounts in each of the separate complaints. (Bulig-Bulig vs. Sulpicio Lines May 19, 1989) The right of a party to cause the joinder of causes of action is merely permissive. It is not an obligatory rule. The right or privilege is vested in the plaintiff. 

 Is Misjoinder of causes of action in one complaint a ground for motion to dismiss?  

The answer is no. It is not a ground for motion to dismiss. The court may motu proprio order the separation of the causes of action or on motion of a party. Thereafter the court may proceed with the trial of each of the causes of action separately. A misjoinder nor a non-joinder of parties is a ground for dismissal of an action, because parties may be dropped or added at any stage of the proceedings. (Sec. 6, Rule 2, Cabutihan vs.Landcenter Inc. G.R. No. 146594, 2002) 

How are civil actions commenced? What is the effect of a valid commencement of action?
Civil actions are deemed commenced by the filing of the original complaint in court. If an additional defendant is impleaded in a subsequent pleading, the action is deemed commenced with regard to the said party as of the date of filing of the latter pleading, irrespective of whether the motion is admitted or denied by the court. (Sec. 5, Rule 1) The filing of the complaint interrupts the running of the period of prescription.

What is the effect of the dismissed of the complaint on the ground of the plaintiff’s failure to prosecute on the running of the period of prescription?

The effect is that as if no complaint was filed and it would revert back to that time when the complaint has not yet been filed.

When is a complaint deemed filed?

A complaint is deemed filed only upon payment of the full docket fee regardless of the actual date of filing in court. The court acquires jurisdiction over the case only upon payment of the full docket fee. It is not simply the filing of the complaint or appropriate initiatory pleading but the payment of the prescribed fee, that vest the trial court with jurisdiction over the subject or nature of the action. (Manchester vs. CA 149 SCRA 583) Where the initiatory pleading is not accompanied by payment of the required docket fee, the court may, in its discretion, allow the payment of the fee within a reasonable time but in no case beyond the applicable prescriptive or reglementary period. The prescriptive period shall mean the period of prescription of the action. (Suns Insurance vs. Asuncion 170 SCRA 562; Note also that the circular of the SC dated August 15, 2004 has mandated the payment of fees even in compulsory counterclaims).

Recapitulation of the Rules of Joinder of Causes of Action and Joinder of Parties

In summary, joinder of causes of action is the uniting of two or more demands or rights of action in one action, the statement of more than one cause of action in a declaration. (1 CJS sec. 61 p. 118). 

It is the union of two or more civil causes of action, each of which could be made the basis of a separate suit, in the same complaint or petition. It is that situation where a plaintiff, under certain circumstances and limitations join several distinct demands, controversies or rights of action in one declaration, complaint or petition.

What is then the nature of allowing the joinder of causes of action?
Joinder of causes of action is merely permissive as there is no rule or law requiring or compelling a party to join his causes of action. 

What is the purpose of allowing joinder of causes of action? How should it be construed? 

The purpose of allowing joinder of causes of action is to avoid multiplicity of suits. The rule on joinder of causes of action being procedural in nature should be liberally construed to the end that related controversies between the same parties may be adjudicated at one time. (Francisco on the Rule of Court)

What is the effect of a “no-action clause” embodied in a contract on the rules on joinder of causes of action? 

A “no-action clause” embodied in a contract cannot supersede the rules on joinder of causes of action or joinder of parties with respect to third persons who are not parties to the contract. (Guingon vs. del Monte Aug. 17, 1967)

Who may be a party to a civil action?

Sec. 1, Rule 3 provides that only natural or juridical persons or entities authorized by law may be parties in a civil action whether as party plaintiff or party defendant.

Natural Persons:

a) Those of legal age and have capacity to act. (Art. 37 NCC):

b) Minor or incompetent persons assisted by their father, mother, guardian or if none, guardian ad litem; 

c) Minors who had been emancipated by marriage, or by voluntary concession;

d) Non-resident may sue or be sued in the Philippines if it involves his personal status as plaintiff or properties located in the Philippines (Sec. 3, Rule 4, Sec. 15, Rule 14)

Juridical Persons & Entities authorized by law

The most common juridical persons recognized by law and the rules that may be parties to civil actions are corporations organized under the Corporation Code and Partnerships organized under the Civil Code. 

What entities are included in the term juridical persons?
The general rule is to the effect that these juridical persons must be authorized by law before they can be parties. This authority emanates from the law authorizing their existence. The term juridical person includes the state and its political subdivisions including government owned or controlled corporations. 
Other juridical persons may also refer to:

1. Duly registered labor organizations;

2. Estate of Deceased persons (Estate of deceased persons has legal personality to sue or be sued for purposes of settlement of the estate and all matter related to such proceedings regarding the estate of the deceased.)

3. Foreign Corporations in cases provided for by law;

4. Government entities exercising proprietary functions;

5. Government owned or controlled corporations;

6. Local government Units;

7. Partnerships organized (Art. 1767, 1772)

 For legal purposes as a party litigant with what government agency must the labor organization be registered?
The duly registered labor organization may refer to registration with the SEC and with the DOLE. Note however, that for purposes of collective bargaining and other matters relating to employer-employee relationships, the labor organization MUST be registered with the DOLE. 

May foreign corporations sue or be sued in the Philippines?
Foreign Corporations doing business in the Philippines under license or authority by the proper government entity may sue or be sued in the Philippines. Unlicensed or not duly authorized foreign corporations that do business in the Philippines may be sued but may not sue except in connection with some isolated business transactions or to protect their intellectual property rights. 

What is the limitation on the suits against the State?
The state and its local political subdivisions may be parties to civil actions. Note that the state can only be sued with its consent. Such consent may be given impliedly or expressly by the state. 

How may a mere association or group of persons sue or be sued?
A mere association or group of persons having no juridical personality may not sue under such association (but the members may sue individually). This rule may admit of some exceptions, that is, when they are sued in a class suit (we will discuss later) or under the common name they have represented themselves.  

Who is a real party-in-interest? 

A real party in interest is a party who would be benefited or injured by the judgment in a suit or is the party entitled to the avails of the suit. It simply means that the action must be brought by the person who, by substantive law, possesses the right sought to be enforced. (Tan vs. CA, G.R. No. 1277210, August 7, 2003)
X and Y are the heirs of XZ, who operates a restaurant business in Binondo. XZ leased a space in the building of ABC as evidenced by a contract of leased signed by ABC and XZ. XZ died. E and F, the heirs of XZ continued the business of the late XZ. Thereafter, ABC filed a suit for rescission of the contract of lease. Are E and F considered real parties-in-interest defendants?

The answer is yes. Considering that E and F are the heirs of XZ and they continued the business after the death of their predecessor makes them real parties in interest defendants. The fact that they are not signatories to the lease contract is not material to the issue. (Sui Man vs. CA, G.R. No. 147999, Feb. 27, 2004)
What is meant by “Interest or Real interest”?
It means a present substantial interest or material interest an interest in issue and to be affected by the decree as distinguished from a mere expectancy or a future, contingent, subordinate, incidental or consequential interest. Interest that is based on a mere expectancy is not the interest meant in the rules. (Tan vs. CA, G.R. No. 1277210, August 7, 2003; Joaquin, et al. vs. CA, Nov. 20, 2003)
What is meant by “Material interest?

Material Interest is the interest in issue (alleged in the pleadings-complaint or answer) and to be affected by the decree, as distinguished from mere interest in the question involved, or a mere incidental interest. It is the interest of the party that is personal to the litigant and not one based on a desire to vindicate the constitutional right of some third and unrelated party.(Ortigas & Company Limited Partnership v. Velasco, 234 SCRA 455, July 25, 1994)
What is meant by the term “present substantial interest”?
The term “present substantial interest” concretely means that interest of a party in the subject matter of the action so as to entitle him, under substantive law, to recover if the evidence is sufficient, or that he has the legal title to demand and the defendant will be protected in paying to or recovery from him. ( Joaquin, et al. vs. CA, Nov. 20, 2003) 

What is meant by the term “present substantial interest”?
The term “present substantial interest” concretely means that interest of a party in the subject matter of the action so as to entitle him, under substantive law, to recover if the evidence is sufficient, or that he has the legal title to demand and the defendant will be protected in paying to or recovery from him. ( Joaquin, et al. vs. CA, Nov. 20, 2003)
 Who is a real party in interest plaintiff? Defendant?

A real party in interest-plaintiff is one who has a legal right while a real party in interest-defendant is one who has a correlative legal obligation whose act or omission violates the legal rights of the former.(Lee, et al. v. Romillo., et al. ,G.R. No. 60937, May 28, 1988)

What is included in the term real party in interest?

The term real party in interest may include representatives, parents, or guardians and guardian ad litem of minors, or incompetents.  A real party in interest is the party who stands to be benefited or injured by the judgment in the suit, or the party entitled to the avails of the suit.  Unless otherwise authorized by law or these Rules, every action must be prosecuted or defended in the name of the real party in interest.(Sec. 2)

What are the purposes of the provision regarding real parties in interest?

The purposes of the provision are:

1) To prevent the prosecution of actions by persons without any right, title or interest in the case;
2) To require that the actual party entitled to legal relief be the one to prosecute the action;
3) To avoid a multiplicity of suits; and
4) To discourage litigation and keep it within certain bounds, pursuant to sound public policy.

What is the effect when a suit is not prosecuted in the name of a real party in interest?

When the plaintiff is not the real party in interest, the case is dismissible on the ground of lack of cause of action.(BPI FAMILY SAVINGS BANK, INC. vs.  COSCOLLUELA, G.R. No. 167724, 2006 Jun 27)

One having no material interest to protect cannot invoke the jurisdiction of the court as the plaintiff in an action.   (Oco vs. Limbaring, G.r. No. 161298 Jan. 31, 2006)
 In suits regarding representative parties, may the person represented be named in the pleading?
With regard to representative parties, the person(s) represented may or may not be joined in the suit where the agent acted in his own name or for the benefit of an undisclosed principal. The exception to this rule is when the suit involves things belonging to the principal. (Sec. 3, Rule 3)

Who is an indispensable party?

An indispensable party is a party who has such an interest in the controversy or subject matter that a final adjudication cannot be made, in his absence, without injuring or affecting that interest.

A party who has not only an interest in the subject matter of the controversy, but also has an interest of such nature that a final decree cannot be made without affecting his interest or leaving the controversy in such a condition that its final determination may be wholly inconsistent with equity and good conscience.

An indispensable party is a person in whose absence there can be no determination between the parties already before the court which is effective, complete, or equitable. He is one who must be included in an action before it may properly go forward.(Arcelona vs. CA, 280 SCRA 20)Note: This would also answer the query: Compulsory joinder of indispensable parties. Sec. 7, Rule 3. 

If his interest in the controversy or subject matter is separable from the interest of the other parties, so that it will not necessarily be directly or injuriously affected by a decree which does complete justice between them, he is NOT an INDISPENSABLE PARTY.
 What are the requisites of a class suit?

In order that a class suit may prosper, the following requisites must be present: 

(1) That the subject matter of the controversy is one of common or general interest to many persons; and 
(2) That the parties are so numerous that it is impracticable to bring them all before the court. The person who sues must have an interest in the controversy, common with those for whom he sues, and there must be that unity of interest between him and all such other persons which would entitle them to maintain the action if suit was brought by them jointly. (SULO NG BAYAN, INC., vs. ARANETA, INC., et al. G.R. No. L-31061 Aug. 17, 1976)
What constitutes “common interest”?  

As to what constitutes common interest in the subject matter of the controversy, it has been held as an interest that will allow parties to join in a bill of complaint, or that will enable the court to dispense with the presence of all the parties, when numerous, except a determinate number, is not only an interest in the question, but one in common in the subject matter of the suit; a community of interest growing out of the nature and condition of the right in dispute. (SULO NG BAYAN, INC., vs. ARANETA, INC., et al. G.R. No. L-31061Aug. 17, 1976)
 State the rules to be followed when a party to a suit dies.

In case a party dies during the pendency of a suit, the following rules shall be observed:

a) When the action is not extinguished by reason of the death:

1. It is the duty of the counsel of the deceased to notify the court within a period of 30 days from knowledge thereof and to give the names and addresses of the legal representatives of the deceased;

2. The heirs may be allowed to be substituted without requiring the appointment of an executor or administrator; where there are minors left by the deceased, they may be assisted by their guardian ad litem;

3. An order of substitution may be issued by the court to the effect.

4. When judgment has already been rendered and the same has become final and executory:

5. If the obligee dies: the executor or administrator of his estate may apply for a writ of execution of the judgment. (sec. 7a, Rule 39)

6. If it is the obligor who dies: the execution of the judgment may be directed against the executor or administrator of his estate (Sec. 7b,Rule 39) if the judgment is for recovery of real pr personal property or the enforcement of a lien;

7. If the death of the obligor occurred after levy the auction sale shall proceed;

8. If death occurred before the rendition of judgment, the case shall be dismissed and the claim shall be prosecuted in the estate proceeding of the deceased defendant.

b) In case the action does not survive, the same shall be dismissed.

When do we say that the action survives the death of the party?

An action is considered to survive the death of a party to an action when the action can be pursued against the executor or administrator of the estate of the deceased or when it can be prosecuted against such estate.(Sec.1, Rule 87; Sec. 5, Rule 85)
What actions may and may not, be prosecuted against the estate of a deceased?

No action upon a claim for the recovery of money or debt or interest thereon shall be commenced against the executor or administrator of the estate of a deceased person. However, but actions to recover real or personal property or of an interest therein, from the estate, or to enforce a lien thereon, and actions to recover damages for an injury to person or property, real or personal, may be commenced against said executor or administrator.(Sec. 1, Rule 87)

What actions may be brought or defended by the executor or administrator of the estate of a deceased?

The executor or administrator may bring or defend actions for the recovery or protection of the property or rights of the deceased, as well as causes that survive.

What is the effect of transfer of interest over the property subject of the litigation?

If the property in litigation is sold pendent elite, the seller remains to be the real party in interest. The action may be continued by or against the original party. However, the court, upon motion, directs the transferee to be instituted in the action or joined with the original party. (Sec. 19, Rule 3; Commodities Storage, Inc. vs. CA G.R. 125008, June 19, 1997)

P appointed A as his agent to sell a parcel of land. A entered into a contract of sale with B. Later the property subject of the sale was not delivered to B in spite of the payment. Should B decide to sue, how will he do it?

B may institute the action against P and A by joining them as alternative defendants. Where the plaintiff is uncertain against whom of several person he is entitled to relief, he may join any or all of them as defendants in the alternative, although his right to relief against one may be inconsistent with his right to relief against the other. (Sec. 13, Rule 13) The principal and his agent may be sued as joint defendants. If the agency is proved, the principal shall be held liable, if not the agent can be held liable. 

What is meant by venue?

Venue is the place where an action must be instituted and tried.

138. Q. State the venue of real actions.

Actions affecting title to or possession of real property, or interest therein shall be commenced and tried in the proper court which has jurisdiction over the area wherein the real property involved or a portion thereof is situated. Forcible entry and unlawful detainer cases are to be instituted and tried in the municipal trial court of the municipality or city where the real property involved or a portion thereof is situated. (Sec. 1, Rule 4)
State the venue of personal actions.

Actions other than real actions shall be instituted and tried in the proper court where the plaintiff or any of the principal plaintiffs reside or where the defendant or any of the principal defendants reside, at the option of the plaintiff. (Sec.2, Rule 4) 

 State the venue of actions against non-resident defendant?

Actions against non-resident defendants shall be instituted and tried in the proper court of the place where the plaintiff resides or where the defendant may be found, at the option of the plaintiff. (Sec. 2, Rule 4) If any of the defendants does not reside and is not found in the Philippines, and the action affects the personal status of the plaintiff, or any property of the defendant located in the Philippines, the venue of the action shall be at the place where the plaintiff resides or where the property of defendant is found, at the option of the plaintiff. (Sec. 3, Rule 4) 

 Is an agreement as to venue conclusive on the parties?

An agreement as to venue is not conclusive and does not preclude the filing of an action in the place of the parties’ residence. The exception to the rule is that when it is clear from the express terms of the agreement that the parties have stipulated that the action can be filed ONLY in the place agreed upon.

 X and Y entered into a contract of real estate mortgage over a parcel of land located in Baguio City to secure the fulfillment of a loan obligation. The real estate mortgage contained a stipulation that the mortgagee may extra-judicially foreclose the mortgage in case of breach. The contract of loan provided that any action arising from the loan obligation shall be exclusively filed in the proper court of La Union only. X failed to comply with the loan obligation. Y extra-judicially foreclosed the mortgage in Baguio City and thereafter applied for a writ of possession with the RTC of Baguio. X opposed on the ground of improper  venue. Decide.

The opposition is without merit. The extra-judicial foreclose sale shall be governed by Sec. 2, Act 3135 as amended by Act 4118 which provides that sale cannot be made legally outside of the province in which the property sold is situated; and in case the place within said province in which the sale shall be made is the subject of stipulation, such sale shall be made in said place or in the municipal building of the municipality in which the property or part thereof is situated. Here, the real property subject of the sale is situated in Baguio City. The stipulation as to venue in the principal contract of loan cannot override the provision of Act 3135 as amended by Act 4118. (Supena vs. Dela Rosa G.R. No. RTJ-93-1031, January 28, 1997)
State the guidelines to be observed by the court when the question of improper venue is raised based on a stipulation in a contract.

The guidelines are:

(1) The agreement on venue shall, in the first instance, be normally considered as merely permissive; 
(2) To be restrictive, the language or terminology employed in the stipulation must be unequivocal and admit of no contrary or doubtful interpretation;
(3)  In case of irreconcilable doubt, the venue provision shall be deemed to be permissive; and 
(4) In ascertaining the intent in that provision which reasonably admits of more than one meaning, the construction should be adopted which most conduces to the convenience of the parties.(Unimasters vs. CA, G.R. No. 119657, February 7,1997)
TRB Inc., a corporation with principal office at Makati City sold a parcel of land located in Baguio City to ELPI Inc., a corporation with principal office at Davao City, Thereafter, ELPI discovered that the lot was not habitable. ELPI filed an action for rescission and/or annulment of the deed of sale before the RTC of Davao City. TRB files a motion to dismiss on the ground of improper venue.  Decide the motion. 

Motion granted. The venue of such action is unquestionably within the territorial jurisdiction of the proper court where the real property or part thereof lies. The action filed by the plaintiff is one affecting title to real property it shall be commenced and tried in the proper court having jurisdiction over the area where the real property or any part thereof lies.(EMERGENCY LOAN PAWNSHOP INCORPORATED and DANILO R. NAPALA vs. TRADERS ROYAL BANK G.R. No. 129184, February 28,2004 filed by the plaintiff)

Define pleadings.

Pleadings are the written statements of the respective claims [complaint] and defenses [answer] of the parties submitted to the court for appropriate judgment. [Sec. 1, Rule 6] 

What is meant by the “Law of Pleadings”?
The law of pleadings refers to that body of rules and principles in accordance with which the pleadings, as formal allegations of the parties, are to be framed or drafted. (41 Amjur 289) 
What pleadings are allowed under the Rules of Court?

The Pleadings allowed by the Rules of Court (regular procedure) are the complaint, answer, counterclaims [compulsory or permissive], 3rd. 4th. Party etc. complaints, complaint in intervention, reply and the cross-claim. Under the Rules on Summary Procedure only the complaint, answer, compulsory counterclaim, cross-claim and reply are allowed pleadings.

State the distinction between Pleadings and Motions.
A pleading relates to the cause of action, either to support it or to defeat it (41 AMJUR 288); whereas a motion does not relate to the cause of action but it is a mere application for an order not included in the judgment. (Sec. 1, Rule 15) (Note: Read however, Rules 33, 34, & 35 where the relief sought for in the said motions may be included in the judgment and may finally dispose of the case. These are the rules on Summary Judgment, Judgment on the Pleadings and Demurrer to Evidence. )

May the lawyer validly delegate the signing of the pleading?
Counsel’s authority and duty to sign a pleading are personal to him.  He may not delegate it to just any person. The preparation and signing of a pleading constitute legal work involving practice of law which is reserved exclusively for the members of the legal profession.  Counsel may delegate the signing of a pleading to another lawyer but cannot do so in favor of one who is not.(Republic vs. Kenrick Development Inc. G.R. No. 149576, 2006 Aug 8, 2nd Division)

Must all Pleadings be verified?

Generally the verification of a pleading is not necessary, except when there is some specific law or rule requiring a particular pleading to be verified. Under the Rules on Summary Procedure all the allowed pleadings must be verified. (Sec. 4, Rule 7) The purpose of the verification of pleadings is to insure good faith on the part of the pleader. Lack of verification is not jurisdictional but merely formal. 

May the court order the correction of a pleading that is not verified?

The answer is yes. The court may order the correction of the pleading if verification is lacking or act on the pleading although it is not verified, if the attending circumstances are such that strict compliance with the rules may be dispensed with in order that the ends of justice may thereby be served.(Valdecantos vs. People,  G.R. No. 148852, 2006 Sep 27, )

State the meaning and concept of Forum shopping.

Forum shopping is the act of a party against whom an adverse judgment has been rendered in one forum, of seeking another (and possibly) opinion in another forum other than by appeal or the special civil action of certiorari, or the institution of two or more actions or proceedings grounded on the same cause on the supposition that one or the other court might look with favor upon the party. (Repol vs. COMELEC, G.R. No. 161418, April 28, 2004, 428 SCRA 321)

What is the so-called “Certification” on Forum Shopping?

This is a certification executed under oath by a party filing an initiatory pleading to certify that there is not pending action between the same parties and involving the same issues in another forum. The rule applies whether the cases are pending before the courts or other administrative bodies.

Who must execute the certificate on non-forum shopping?

For a certification to be valid the same must be executed by the petitioner himself or the principal parties. A lawyer for a party may execute the said certificate provided he is clothed with a special power of attorney. [Escorpizo vs. University of Baguio, GR-121962, April 30, 1999, Condo Travel vs. Lalo G.R. No. 125671, Jan. 28, 2000]

Suppose there are several parties to an initiatory pleading must all of them sign the certification? Exception?

The answer is generally yes. Where there are several parties to an initiatory pleading, all must sign or execute the certificate on non-forum shopping. There is no such rule a substantial compliance. 

The exception to this rule is when the party executing the certificate on non-forum shopping is duly authorized by a special power of attorney. (Loquias vs. Ombudsman G.R. No. 139396, Aug. 15, 2000]

Is the lack of certification regarding forum shopping jurisdictional?
The answer is no. While the lack of certification against forum shopping is generally not cured by its submission after the filing of the petition, and the submission of a certificate against forum shopping is deemed obligatory, it is not jurisdictional.  Not being jurisdictional, the requirement can be relaxed under justifiable circumstances under the rule on substantial compliance. (Valdecantos vs. People, G.R. No. 148852, Sept. 27, 2006)

May the court still admit the certification on non-forum shopping after the complaint or petition has been ordered dismissed by the court?

Generally the courts may no longer accept the certification however in highly exceptional cases the court may accept the same. The Court considered as substantial compliance the filing of a certification against forum shopping 14 days before the dismissal of the petition for review. (Roadway Express vs. CA, 322 Phil. 233; Sanchez vs. CA, G.R. 111255, February 7, 1994; Fajardo, Jr. vs. CA, G.R. 112558,) 

 What is the test to determine whether there is forum shopping?

The test to determine whether forum shopping exist in a case is whether the elements of litis pendencia or res judicata are present in the cases. (Phil. Women’s Christian College vs. Abiertas, 292 SCRA 785)

What is the effect of failure to comply with the rule?

Failure to comply with the foregoing requirements shall not be curable by mere amendment of the complaint or other initiatory pleading but shall be cause for the dismissal of the case without prejudice, unless otherwise provided, upon motion and after hearing. 

What is the effect of the Execution of false certification?

The submission of a false certification or non-compliance with any of the undertakings therein shall constitute indirect contempt of court, without prejudice to the corresponding administrative and criminal actions.

 If the acts of the party or his counsel clearly constitute willful and deliberate forum shopping, the same shall be ground for summary dismissal of the case with prejudice and shall constitute direct contempt, as well as a cause for administrative sanctions. ((Phil. Women’s Christian College vs. Abiertas, 292 SCRA 785)

Define Complaint and Answer. 

The complaint is the pleading alleging the plaintiff’s cause or causes of action. While the answer is the pleading in which the defending party sets forth his defense(s)

 What are the kinds of defenses that may be interposed by a defending party?

These defenses may either be negative defense or an affirmative defense. A negative defense is the specific denial of the material fact or facts alleged in the pleading of claimant essential to his cause or causes of action; while an affirmative defense is an allegation of a new matter which while hypothetically admitting the material allegations in the pleading of the claimant, would nevertheless prevent or bat recovery by him. (Sec. 3, & 4, 5 Rule 6)

What are the so-called “ultimate facts” to be stated in the complaint? 
Ultimate facts are the essential facts constituting the plaintiff’s cause of action. A fact is considered essential if it cannot be stricken out without leaving the statement of the cause of action insufficient. 

What is the test of determining the sufficiency of facts alleged in the complaint? 
The test in determining the sufficiency of facts alleged in a complaint constituting the cause of action is whether upon such facts a valid judgment may be rendered against the defendant.

How may two or more causes of action or defense be pleaded?

They may be pleaded in the alternative or hypothetically. The defect of any cause of action or defense would not render the entire pleading insufficient so long as any of the causes of actions or defenses remaining are still sufficient. (La Mallorca vs. CA July 27, 1966)

What are “Actionable documents”? How are they pleaded or contested?

An actionable document is one which is the basis of the cause of action or defense of a party and does not refer to evidentiary facts. It may be pleaded in either of two ways, to wit: (1) setting forth the substance of the document in the pleading and attaching the original or a copy thereof; or (2) by setting forth said document verbatim in the pleading (Sec. 7, Rule 8). The actionable document may be contested by a party by specifically denying under oath its genuineness and due execution.

What is the effect when a party fails to contest an actionable document in the manner provided by the rules?

In case of such failure, the following specific facts are deemed admitted:

1. Party whose signature it bears signed it;

2. If signed by another, it was signed for him and with his authority;

3. The document was delivered; and

4. The formal requisites of the law are waived by him.

The following defenses are not, however, deemed admitted:

1. Payment by mistake;
2. Compromise;
3. Estoppel;

4. Want or illegality of consideration;

5. Statute of Frauds;

6. Fraud, minority imbecility or duress

State the nature and concept of a Counterclaim. 

Counterclaim is any claim which a defending party may have against an opposing party. It may be compulsory or permissive. 

When is a counterclaim compulsory? When is it permissive?

A counterclaim is considered compulsory when being cognizable by the regular courts of justice, arises out of or is connected with the transaction or occurrence constituting the subject matter of the opposing party’s claim and does not require for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction. (This is what we call in law as the principle of recoupment)

A permissive counter-claim is one which does not arise out of the opposing party’s claim or necessarily connected with the transaction or occurrence constituting the subject matter of the opposing party’s claim. This requires the presence of 3rd parties over whom the court cannot acquire jurisdiction.(This is what we call in law as the principle of set-off)
Is their difference between compulsory counterclaims interposed in the municipal trial court and in the regional trial court?

It is submitted that the answer is yes. A counterclaim interposed in the municipal trial court must be within the jurisdiction of the said court both as to the amount and as to the nature thereof in order that it may be considered as a compulsory counterclaim. A counterclaim interposed in an original action filed in the regional trial court may be regarded as a compulsory counterclaim regardless of the amount. (Sec. 7, Rule 6)

May a compulsory counterclaim be the subject of a separate action?

The answer is no. A compulsory counterclaim cannot be the subject of a separate action but it should instead be asserted in the same suit involving the same transaction or occurrence, which gave rise to it. (Yulienco v. Court of Appeals, G.R. No. 131692, June 10, 1999. see also Valencia vs. CA 263 SCRA 275 (1996) If it is within the jurisdiction of the court and it does not require for its adjudication the presence of third parties over whom the court cannot acquire jurisdiction, such compulsory counterclaim is barred if it is not set up in the action filed by the opposing party. (Yulienco v. Court of Appeals, G.R. No. 131692, June 10, 1999. see also Valencia vs. CA 263 SCRA 275 (1996)
In the above question, suppose the compulsory counterclaim arose only after the answer has been filed what should be done by the party?

A counterclaim or cross-claim arising or maturing only after the filing of the answer must be interposed, by leave of court by way of supplemental pleading at anytime before judgment is rendered. (Sec. 9 & 10, Rule 11) In this case, the other party must file his answer to the supplemental pleading containing the counterclaim or cross-claim within 10 days from notice of the order admitting the said pleading (Sec. 7, Rule 11)

What is the effect of the dismissal of the complaint on a compulsory counterclaim?
The dismissal of the main action bars any compulsory counterclaim. (UST vs. Surla 294 SCRA 382(1998)The reason being that a compulsory counterclaim arises out of or is necessarily connected with the transaction or occurrence that is the subject matter of the complaint. It is auxiliary to the proceeding in the original suit and derives its jurisdictional support therefrom. [Metals Engineering Resources Corp. v. Court of Appeals 203 SCRA 273, 282 (1991) 

If there is no claim against the counterclaimant the counterclaim is improper and it must be dismissed, more so where the complaint is dismissed at the instance of the counterclaimant. [Ibid., p. 283; Intestate Estate of Amado B. Dalisay v. Marasigan 257 SCRA 509, 513-514 (1996)
In other words, if the dismissal of the main action results in the dismissal of the counterclaim already filed, it stands to reason that the filing of a motion to dismiss the complaint is an implied waiver of a compulsory counterclaim because the grant of the motion ultimately results in the dismissal of the counterclaim. The setting up of a compulsory counterclaim and a motion to dismiss are incompatible remedies.

Is there an exception to the above rule?

The answer is yes. The defendant may not be considered to have waived the compulsory counterclaim if he interposes the grounds for motion to dismiss in the answer by way of affirmative defense. Under Sec. 6, Rule 16 of the 1997 Rules on Civil Procedure, if the action is dismissed as a result of the affirmative defense pleaded in the answer, the counterclaim pleaded in the answer may continue in the same action. (Financial Bldg. Corporation vs. Forbes Park Inc. G.R. 13319, August 17, 2000) 

Is payment of docket fees required in counterclaims?

The answer is yes. Under SC circular of August 2005, a party interposing a counterclaim whether compulsory or permissive must pay the requisite docket fee.
What is the effect of the absence of the certificate concerning forum shopping in the counterclaim?

There is no need for a certificate of non-forum shopping in compulsory counterclaims except where the counterclaim is permissive because the same is considered as an initiatory pleading.

 What is the so-called “compelling test of compulsoriness” in counterclaims?

The "compelling test of compulsoriness" means that which requires a logical relationship between the claim and counterclaim, that is, where conducting separate trials of the respective claims of the parties would entail a substantial duplication of effort and time by the parties and the court. (Quintanilla vs. CA G.R. No. 101747, 1997 September 24, 1997, see also International Containers vs. CA 214 SCRA 456) Where both claims are mere offshoots of the same basic controversy, the counterclaim maybe considered compulsory.
State the nature and concept of Cross-claim.

A cross-claim is any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein. It is always compulsory and therefore must be interposed in the same proceeding and at the same time filed at any time before judgment is rendered in the main case. (Sec. 9 & 10, Rule 11) A cross-claim cannot be the subject of a separate action or proceeding. (Compare this with Rule 111, Section 1 on the prosecution of the civil action arising from crime.)

 State the nature and concept of a Reply.

It is a pleading the function of which is to deny or allege facts in denial or avoidance of new matters alleged by way of defense in a responsive pleading and thereby join or make issue as to such new matters. 

What is the effect of the failure of a party to make a reply?

When a party fails to file a reply, it amounts to a denial of the new matters alleged in the answer. Reply is required to deny the genuineness and due execution of an actionable document or when allegations of usury are interposed in the pleading of the adverse party. 

State the nature and concept of a third-party complaint.

It is a claim that a defending party may, with leave of court, file against a person not a party to the action for contribution, indemnity, subrogation or any other relief in respect of his opponent’s claim. The purpose of a third party complaint is to enable a defending party to obtain contribution, indemnity, subrogation or other relief from a person not a party to the action, it may proceed independently of the main action.  

Suppose a judgment on the pleadings has been rendered by the court in the main action, may the third party complaint still be prosecuted?
Thus, notwithstanding the judgment on the pleadings in the main action a party could still proceed with the prosecution of its third party complaint. (Narra v. CA G.R. 137915, Nov. 15, 2000) 

May the court, in the main action, render judgment based on a motion for summary judgment despite the pendency of a third-party complaint?
The answer is also yes. The reason being that the plaintiff in the main action is not interested in the outcome of the third party complaint, the purpose of the latter complaint being for indemnification, subrogation, etc. (Narra v. CA G.R. 137915, Nov. 15, 2000) 
What court has jurisdiction over the third-party complaint?

The third-party complaint is but a continuation of the main action, its purpose being merely to seek 'contribution, indemnity, subrogation or any other relief, in respect of his opponent's claim.' (Rule 6, Sec. 12) It is an ancillary suit which depends on the jurisdiction of the court over the main action. Since the trial court had acquired jurisdiction over the complaint, it necessarily follows that it likewise acquires jurisdiction over the third-party complaint which is but an incident thereof. 

How may pleadings be amended?

 Pleadings may be amended by adding or striking out an allegation or the name of any party; or by correcting a mistake in the name of a party or a mistaken or inadequate allegation or description in any other respect. (Sec. 1, Rule 13) Amendment, not dismissal, of the complaint is proper to avoid multiplicity of suits (Eugenio, Sr. vs. Velez, 185 SCRA 425). 

What is the effect of the valid amendment of a pleading?

When a pleading is validly amended, the prior or original pleading is deemed abandoned and ceases to be part of the record and the admissions therein no longer have the character of a judicial admission. (Sec. 4, rule 129) The case stands for trial on the basis of the amended pleading. An amended pleading supersedes the pleading that it amends but admissions in superseded pleadings may be proved by evidence as extrajudicial admissions against the pleader. 

What is the effect of non-incorporation of allegations found in the original pleading? 

Claims and defenses and other allegations included in original but not incorporated in the amended pleading are deemed waived and abandoned.

When may a party amend a pleading as a matter of right?

Amendments of pleadings may be made once as a matter of right:

1. At any time before responsive pleading is served;
2. In the case of a reply, anytime within 10 days after service of the answer. The defendant has the right to amend the answer before a reply is served. (Aznar vs. Bernard 161 SCRA 278)
Plaintiff may amend complaint as a matter of right even after defendant files a Motion to Dismiss, since the same is not a "responsive pleading."(Contech vs. CA 211 SCRA 692)

Is leave of court needed before a party may amend his pleading under the above circumstances?

The rules and jurisprudence hold that leave of court is not needed. A party is given the right to file an amended pleading within the time and upon the conditions specified and without the necessity of obtaining leave of court since a party may amend his pleading once, whether a new cause of action or change in theory is introduced, as a matter of right at any time before a responsive pleading is served. (Ibid.)
State the policy of the courts regarding amendment of pleadings.

Amendment of pleadings is favored and should be liberally allowed in the furtherance of justice in order to determine every case as far as possible on its merits without regard to technicalities. This principle is generally recognized in order that the real controversies between the parties are presented, their rights determined and the case decided on the merits without unnecessary delay to prevent circuitry of action and needless expense.(Dela Rosa vs. Trazo, G.R. No. 165500, Aug. 30, 2006); Andres vs. Cuevas, G.R. No. 150869, June 9, 2005)

May the complaint still be amended after a motion to dismiss has been granted?
After a motion to dismiss has been granted, amendment of the complaint by leave of court may still be allowed provided the order of dismissal has not yet become final. The reason for allowing the amendment on this condition is that, upon finality of the dismissal, the court loses jurisdiction and control over the complaint.  Thus, it can no longer make any disposition on the complaint in a manner inconsistent with the dismissal. Rules of Procedure, after all, are but tools designed to facilitate the attainment of justice (Valenzuela vs. Court of Appeals, 363 SCRA 779; PBC vs. Trazo, G.R. No. 165500 August 30, 2006)

What is the remedy of the plaintiff if the order of dismissal has already become final?

After the order of dismissal without prejudice becomes final, and therefore falls outside the court’s power to modify, a party who wishes to reinstate the case has no remedy other than to file a new complaint. (Gemabay vs. Baralia, 77 SCRA 258) 

 A complaint was dismissed by the court for lack of jurisdiction upon a motion to dismiss filed by the defendant. The plaintiff filed his motion for reconsideration within the 15-day period. During the pendency of the motion for reconsideration, the plaintiff moved to withdraw the motion and filed a motion to admit amended complaint. May the court admit the amended complaint?

The answer is no. The withdrawal of the motion for reconsideration had the effect of making the order of dismissal final. Upon the withdrawal by respondent of his Motion for Reconsideration, it was as if no motion had been filed.  Hence, the Order of the trial court dismissing the complaint became final and executory 15 days from notice by the party concerned. While the filing of the Motion for Reconsideration interrupted the running of the 15-day reglementary period, its withdrawal left respondent in exactly the same position as though no motion had been filed at all.  The withdrawal of the Motion for Reconsideration effectively erased the tolling of the reglementary period to amend the Complaint. (De la Merced vs. Aguilar, et al., G.R. No. 159482, Aug. 30, 2005)

In what instances may the court deny leave to amend a pleading?

The court may deny leave to amend a pleading under any of the following circumstances:

1. The amendment is for the purpose of delay (Rule 10);

2. The cause of action or defense or the theory of the case is substantially altered (Guiang vs. Madayag 214 SCRA 356; see also Torres vs. Tomacruz 49 Phil. 913 );

3. The amendment seeks to alter a final judgment rendered by the court (Ocampo vs. Manlac 92 Phil. 860);

4. The amendment seeks to confer jurisdiction upon the court (Rosario vs. Carandang (96 Phil. 845)

5. The amendment seeks to cure a premature or non-existing cause of action (Wong vs. Yatco 99 Phil 791; Note in letter (e) the cause of action sought to be amended is a pre-mature or non-existing cause of action. It does not refer to an imperfect cause action. There is a difference between premature or non-existent cause of action and imperfect cause of action.

Distinctions between Non-existent cause of action and imperfect cause of action.

a) Non-existent or premature cause of action refers to a situation where no delict or wrong has yet been committed by the defendant.(Limpangco vs. Mercado) An imperfect cause of action refers to a situation where a delict or wrong has already been committed and alleged in the complaint but the cause of action is incomplete (Alto Surety vs. Aguilar)
b) Non-existent or premature cause of action is not curable by amendment (Surigao Mining vs. Harris 68 Phil. 113); whereas an imperfect cause of action is curable by a suitable amendment after leave of court has been granted (Ramos vs. Gibbon, 67 Phil. 371 and Alto Surety vs. Aguilar).
State the effect of amendment of pleadings on the Statute of Limitations.
 If the amendment introduces a new and different cause of action, the statute of limitations is interrupted as to the new cause of action on the date of the filing of the amendment pleading (Ruyman vs. Director supra).
If the amendment merely completes an imperfect cause of action, the plea of the statute of limitations relates back to the date of the filing of the original pleading (Pantranco vs. PhilFarming 81 Phil 273; Maniago vs. Mallari Oct. 31, 1956)

What is the so-called “Amendment to Conform to Evidence”?

When issues not raised in the pleadings are tried by express or implied consent of the parties, they shall be treated, in all respects, as if they have been raised in the pleadings. In such a case the court may, upon motion of any party or at anytime, order the amendment of the pleadings to conform to the evidence. 

Similarly, if evidence is objected to at the trial on the ground that it is not included in the pleadings, the court may, in the exercise of its sound discretion, still allow an amendment to conform to the evidence when the presentation of the merits of the action will be subserved and the objecting party fails to satisfy the court that the admission of such evidence will prejudice him in maintaining his cause of action or defense. (Sec. 5; Rule 10; PAL vs. CA Sept. 15, 1993)

May the appellate court treat the pleading as amended to conform to the evidence although the pleadings were actually not amended in the trial court?

The answer is yes. Where there is a variance in the defendant’s pleadings and the evidence adduced by it at the trial, the Court may treat the pleading as amended to conform with the evidence.(Yuseco vs. CA G. R. No. 138085, Nov. 11, 2004)

70. What are the scenarios envisioned by Section 5, Rule 10 on amendment to conform to the evidence?

The two scenarios envisioned by the rule are: 
(a) when evidence is introduced on an issued not alleged in the pleadings and no objection was interjected; and 
(b) when the evidence is offered on an issue not alleged in the pleadings but an objection was timely interjected by the opposing party. (Mercader vs. Development Bank of the Phils. (Cebu Branch) 

In cases where an objection is made, the court may nevertheless admit the evidence where the adverse party fails to satisfy the court that the admission of the evidence would prejudice him in maintaining his defense upon the merits, and the court may grant him a continuance to enable him to meet the new situation created by the evidence. (Yuseco vs. CA, G.R. No. 138085, Nov. 11, 2004)

State the nature and concept of Supplemental Pleadings.

They are pleadings which aver facts occurring after the filing of the original pleadings and which are material to the matured claims or defenses. The matters to be included that those transactions, occurrences or events which took place after the filing of the original pleading. (Del Bros vs. IAC 159 SCRA 533)

 Is a party required to file an answer to a supplemental pleading?
Generally, a party must file an answer to the supplemental pleading, otherwise, the party may be declared in the default, except which the answering party has already traversed and joined the allegations in the answer. (Del Bros vs. IAC 159 SCRA 533) Where an answer is required by the rules, a party may file his answer to the supplemental complaint within 10 days from notice of the order admitting the same, unless a new period is fixed by the court. (Section 7, Rule 11)

Is the filing of supplemental pleadings a matter of right or discretion?

The admission of supplemental pleadings, including supplemental complaints, does not arise as a matter of right on the pleader, but remains in the sound discretion of the court, which is well within its right to deny the admission of the pleading. Section 6, Rule 10 of the 1997 Rules of Civil Procedure, governing supplemental pleadings, is clear that the court only “may” admit the supplemental pleading, and is thus not obliged to do so. 

When is the original pleading deemed augmented by the supplemental pleading?

It is only upon the admission by the court of the supplemental complaint that it may be deem to augment the original complaint. Until such time, the court acquires no jurisdiction over such new claims as may be raised in the supplemental complaint. (Far East Bank vs. CA. G.R. No. 138919, May 2, 2006)

What is the office or purpose of allowing the filing of supplemental pleadings?
The purpose or office of the supplemental pleading is to bring into the records new facts which will enlarge or change the kind of relief to which the plaintiff is entitled; hence, any supplemental facts which further develop the original right of action, or extend to vary the relief, are available by way of supplemental complaint even though they themselves constitute a right of action.(Young vs. Sy, G.R. No. 157745 (CA-G.R. SP No. 70610), Sept. 26, 2006)

However, a party is not allowed to include a different cause of action from that of the original cause of action. Supplemental pleadings only supply deficiencies in aid of an original pleading, but not to introduce new and independent causes of action.(Leobrera v. Court of Appeals, GR. No.80001, Feb. 27, 1987, 170 SCRA 711) 

What is the so-called “broad definition rule” in supplemental pleadings? 

It refers to that rule that while a matter stated in a supplemental complaint should have some relation to the cause of action set forth in the original pleading, the fact that the supplemental pleading technically states a new cause of action should not be a bar to its allowance but only a factor to be considered by the court in the exercise of its discretion. (Planters Development Bank v. LZK Holdings and Development Co, G.R. No. 15377, April 15, 2005; 159 SCRA 533; Young vs. Sy, G.R. No. 157745;CA-G.R. SP No. 70610), Sept. 26, 2006)  

Distinguish amended pleadings from supplemental pleadings.
Amended pleadings refer to facts existing at the time of the commencement of the action; whereas Supplemental pleadings refer to facts arising after the filing of the original pleading;
Amended pleadings will result into the withdrawal of the original pleading; whereas supplemental pleadings will not affect the existence of the original pleading; 
Amended pleadings may be done once as a matter of right or as a matter of discretion whereas in supplemental pleadings, it is always done as matter discretion and with leave of court.

Within what time must a party file his responsive pleading?

A party must file his responsive pleading within the periods provided for by law under the following circumstances:

1. Answer to complaint - 15 days from service, unless different period  is fixed by the courts; 
2. Answer of a defendant foreign private juridical entity - when service of summons is made on the government official designated by law, answer to be filed within 30 days from receipt of summons by such entity;
3. Answer to an Amended complaint - if amended as a matter of right, 15 days from being served with copy thereof;  if amended not as a matter of right, 10 days from notice of order admitting the same;
4. Answer to Counterclaim, Crossclaim – 10 days from service of the pleading;
5. Answer to 3rd party, 4th party complaint, etc – 15 days from service of the pleading;
6. Answer to amended counterclaim, crossclaim, 3rd party or 4th party complaints, etc – 15 days from receipt of order admitting the amended pleading;
7. Answer to complaint-in-intervention – 15 days from receipt of the order admitting the complaint-in-intervention;
8. Reply to a pleading when required- 10 days from serving of the pleading to be responded to.

Are there instances where no counterclaim, crossclaim or 3rd party complaints are allowed?

The answer is yes. Such pleadings are not allowed in expropriation proceedings (Sec. 3, Rule 67) or in the prosecution of the civil action arising from the crime (Sec. 1, Rule 111).

Are there instances where no counterclaim, crossclaim or 3rd party complaints are allowed?

The answer is yes. Such pleadings are not allowed in expropriation proceedings (Sec. 3, Rule 67) or in the prosecution of the civil action arising from the crime (Sec. 1, Rule 111).

State the concept and nature of Bill of particulars.

It is a more definite statement of any matter which is not averred with sufficient definiteness and particularity in a pleading so as to enable the opposing party to prepare his responsive pleading or to prepare for trial. It becomes part of the pleading which it supplements and shall be governed by the law on pleadings upon its admission. (Section 6) It may be filed either in a separate or in amended pleading and served upon the adverse party. (Section 3)

 What the effects of filing a Motion for Bill of Particulars?

The filing of a motion for bill of particulars stays the running of the period for the filing of the responsive pleading. A motion for bill of particulars may be filed before responding to a pleading. When no responsive pleading is required or allowed, the motion for a bill of particulars must be filed within 10 days from service of the pleading subject of the motion.

Within what time must the movant for a bill of particulars file his responsive pleading?

When the party ordered to submit a bill of particulars has served the bill of particulars upon the movant, the later must file his responsive pleading within same period required by the rules for filing such responsive pleading at the time of the filing of the motion for bill of particulars. the same rule applies when the motion for bill of particulars is denied by the court.

Within what time must a party file the bill of particulars when the motion is granted by the court?
A party ordered to submit a bill of particulars must obey the order of the court within 10 days after notice of the order or within such time as the court may fix.

What is the effect of refusal to comply with an order to submit bill of particulars?

The court may order the striking out of the pleading to which the motion was directed or make such other order as it deems just if the order for the filling of a bill of particulars is disobeyed.

Are the above principles on bill of particulars applicable to criminal actions?

The answer is yes. Sec. 9, Rule 116 of the Revised Rules on Criminal Procedure provides: “The accused may, before arraignment, move for a bill of particulars to enable him to properly plead and prepare for trial.xxx”
State the distinctions between “filing of pleadings” from “service of pleadings and other papers”.

Filing of pleadings and other papers refers to the delivery of the pleadings and other papers to the clerk of court while service refers to the delivery of the same to the adverse party.(Sec. 2, Rule 13) 

State the Modes of filing of pleadings and other papers.

Pleadings and other papers are filed with the clerk of court either by:

 (a)  Personal delivery; or 

 (b)  By sending them thru registered mail

State the kinds of service of pleadings and other papers.

Pleadings and other papers maybe served by:

(a) Personal service - to be done whenever practicable (Most preferred mode); or

(b) Service by mail (ordinary if no registered mail)

(c) Substituted service (delivering copy to clerk of court with proof of failure to serve personally or service by mail) However, if the papers or documents do not emanate from the court, a resort to other modes must be accompanied by a written explanation why the service or filing was not done personally. Failure to make such explanation may be a cause to consider the paper as not filed.

How are final orders or decisions served?

There are three (3) modes of serving final orders or decisions, namely:

(a)  Personal;

(b) Registered Mail

(c)  Publication (if adverse party was summoned by publication)

What proofs are admissible to establish valid service?

The proofs admissible to establish valid service are:

(a) Written admission of party served; or

(b) Official return of the server; or

(c) Affidavit of party serving, containing a full statement of the date, place and manner of service.

How is service of pleadings, notices or court orders as well as decisions made when a party is represented by counsel?

When a party is represented by counsel, notices should be made upon the counsel on record of the party concerned. It is done by serving it personally to the counsel or by leaving a copy of the same at his office with his clerk or a person having charge thereof. If several counsels represent a party, service to one is deemed valid service. (Sec. 2, Rule 13; Mercenido vs.CA, 386 Phil.627; Alimboboyug vs. CA, G.R. No. 163655, June 16, 2006; NPC vs. Tac-an, 445 Phil. 315(2003)

 Notice to the party is not considered valid service and the running of any period does not commence to run. However, if service to the party has been ordered by the court, such service is considered valid. (Alimboboyug vs. CA, G.R. No. 163655, June 16, 2006; NPC vs. Tac-an, 445 Phil. 315(2003)

When is service by mail deemed complete?

We must distinguish. When service is done by registered mail, the same is deemed complete upon actual receipt by the addressee. If he fails to claim the mail from the post office within 5 days from date of first notice of the postmaster, service shall take effect at the expiration of the five-day period. (Sec. 10, Rule 13; Siliman Univ. vs. NLRC, 213 SCRA 359) 

When service is done by ordinary mail, service is deemed complete upon expiration of the ten (10)-day period after its mailing, unless the court provides for a different period.(Sec. 10, Rule 13)

What is a notice of lis pendens?

It is simply a notice of the pendency of an action affecting title to or right of possession of real property. It is recorded in the office of the registry of deeds of the province or city where the property is located. It may only be cancelled upon order of the court. (Sec. 14, Rule 13) 

Define summons.

Summons is a writ or process issued and served upon the defendant in a civil action for the purpose of securing his appearance therein.(Ballantines Law Dictionary)

When may summons be issued and by whom?

Upon the filing of the complaint and payment of the requisite legal fees the clerk of court shall issue the corresponding summons to the defendant. (Sec. 1)

State the modes of serving summons?

Summons may be served by: 

a) Personal service;

b) Substituted Service; or

c) Publication.
 Explain briefly the different modes of serving summons.

a) Personal service shall be done whenever practicable. It is done by handing a copy of the summons to the defendant in person. If he refuses to accept and sign a receipt thereof, personal service can still be done by tendering a copy of the summons to him. (Sec. 6)
b) Substituted service of summons may be effected in either of two ways: (1) by leaving copies of the summons at the residence of the defendant with some person of suitable age and discretion residing thereon; or (2) by leaving copies of the summons at defendant’s office or regular place of business with some competent person in charge thereof.

 What is the nature and concept of substituted service?

Substituted service of summons is extraordinary in character and in derogation of the usual method of service. (Hamilton v. Levy, G.R. No. 139283, November 15, 2000, 344 SCRA 821) Hence, it must faithfully and strictly comply with the prescribed requirements and circumstances authorized by the rules. Compliance with the rules regarding the service of summons is as much important as the issue of due process as of jurisdiction. ( Ang Ping v. CA, G.R. No. 126947, July 15, 1999, 310 SCRA 343)
How are juridical entities served with summons?

If the defendant is a corporation organized under the laws of the Philippines or a partnership duly registered, service may be made on the president, managing partner, general manager, corporate secretary, treasurer, or in-house counsel. (Sec. 11) 

Service upon private foreign juridical entity transacting business in the Philippines and duly authorized to do business is done by serving the summons to the (a) resident agent designated in accordance with law; or (b)  if no such resident agent, on government official designated by law; (c) or any of its officers or agents within the Philippines. (Note: IF NO RESIDENT AGENT, SERVICE OF SUMMONSES AND PROCESSES ON THE SEC)
What mode of service is preferred in actions purely in personam?

In an action strictly in personam, personal service on the defendant is the preferred mode of service, that is, by handing a copy of the summons to the defendant in person.  If defendant, for excusable reasons, cannot be served with the summons within a reasonable period, then substituted service can be resorted to. (Hamilton v. Levy, G.R. No. 139283, November 15, 2000, 344 SCRA 821)

How is service of summons done in actions in rem or quasi in rem?

In actions in rem or quasi in rem, jurisdiction over the person of the defendant is not essential for giving the court jurisdiction so long as the court acquires jurisdiction over the res. If the defendant is a non-resident and is not found in the Philippines, summons may be served by means of extraterritorial service. (Sec. 15) 

What is meant by the rules regarding leaving a copy of the summons with a “person of sufficient age and discretion”?

A person of suitable age and discretion is one who has attained the age of full legal capacity (18 years old) and is considered to have enough discernment to understand the importance of a summons. “Discretion” is defined as “the ability to make decisions which represent a responsible choice and for which an understanding of what is lawful, right or wise may be presupposed”. (Manotoc vs. Trajano, G.R. No. G.R. No. 130974, Aug. 16, 2006) 

When is a person said to be of sufficient discretion?

To be of sufficient discretion, such person must know how to read and understand English to comprehend the import of the summons, and fully realize the need to deliver the summons and complaint to the defendant at the earliest possible time for the person to take appropriate action. He must have the “relation of confidence” to the defendant, ensuring that the latter would receive or at least be notified of the receipt of the summons. ”. (Manotoc vs. Trajano, G.R. No. G.R. No. 130974, Aug. 16, 2006)
In what instance may summons by publication be effected?

Summons by publication may be effected by leave of court:

a) In actions in rem or quasi in rem,  that affect the personal status of the plaintiff; or where the subject matter is a property located in the Philippines in which the defendant has a claim or interest; or when the purpose of the action is to exclude the defendant from any interest in the property; and
b) That such action is against a unknown defendant; or whose whereabouts is unknown and cannot be ascertain by diligent inquiry; or when the defendant is a non-resident who is not found in the Philippines; or a resident of the Philippines but is temporarily out of the country. (Sec. 14) 

When extraterritorial service of summons allowed?

Extraterritorial service of summons may be allowed with leave of court in any of the following instances:

a) When the defendant is a non-resident and is not found in the Philippines where the action affects the personal status of the plaintiff; .(Sec. 15);

b) When the action refers a property within the Philippines in which the defendant has or claims a lien or interest thereon; .(Sec. 15);

c) When the relief demanded by the plaintiff consist, in whole or in part, in excluding the defendant from any interest in a property located in the Philippines; .(Sec. 15);

d) When the property of the defendant has been attached within the Philippines.(Sec. 15);

e) When the defendant is a resident of the Philippines but is temporarily out of the country. (Sec. 16

In question No. 32, how may such extraterritorial service be effected?

Extraterritorial service of summons may be effected by:

a) Personal Service to the party outside of the Philippines;

b) By Publication of the summons in the place where the party may happen to reside outside of the country plus sending of summons by registered mail to his last known address;

c) Any other manner as the court may deem sufficient.

 What is the effect of judgments rendered where there is no valid service of summons? 

Jurisdiction over the defendant is acquired either upon a valid service of summons or the defendant’s voluntary appearance in court. When the defendant does not voluntarily submit to the court’s jurisdiction or when there is no valid service of summons, “any judgment of the court which has no jurisdiction over the person of the defendant is null and void.”(Domagas v. Jensen, G.R. No. 158407, January 17, 2005, 448 SCRA 663) 

Define motion.

It is an application for relief other than by a pleading. It is a mere application for an order not included in the judgment.

What are the kinds of motions?

There are two general kinds of motions namely: litigated and unlitigated motions. Litigated motions are those motions that cannot be disposed of or resolved by the court without a hearing. Unlitigated motions are those that may be resolved even if no hearing is conducted because it would not in any way prejudice the rights of the adverse party.

What is the three-day (3) notice rule regarding motions?

Every written motion that is required to be heard must be served upon the adverse party at least three (3) days before the hearing unless the court for good cause sets the hearing on a shorter notice. (Sec. 4)

What are the requirements to be complied regarding the filing of litigated motions?

Every litigated motion must contain a notice of hearing addressed to the adverse party and shall specify the time and date of hearing which must not be later than ten (10) days from the filing of the motion. The movant must submit proof of service of the said motion to the court. The court may not act on a motion in the absence of the proof of service. (Sec. 6)

What is the effect if the movant fails to comply with the requirements in the preceding question?

The motion shall be considered as a mere scrap of paper and the clerk of court may not even be required to accept the same. More, a motion that does not comply with the requirements shall not toll the running of any period prescribed by the rules. In short, the motion is considered as a pro forma motion. This rule applies to Motion for New Trial, Reconsideration, Motion to Dismiss
 What is the purpose of the notice of hearing in a litigated motion?

The purpose of a notice of a motion is to avoid surprises on the opposite  party and to give him time to study and meet the arguments.  The notice of a motion is required when the party has the right to resist the relief sought by the motion and principles of natural justice demand that his right be not affected without an opportunity to be heard.   

What is the so-called omnibus motion rule? Exceptions?

Every motion attacking a pleading, order, judgment or proceeding shall include all objections available to the movant at the time of the filing of the motion, any objection not included in the said motion is deemed waived. The rule admits of some exceptions. The following are not deemed waived and covered by the omnibus motion rule, to wit: 

a) When the court has no jurisdiction over the subject matter;

b) When there is a pending action between the same parties (litis pendencia);

c) When the action is barred by prior judgment (Res judicata);

d) When the action is barred by the statute of limitations;(Sec. 1, Rule 9)

 What is the effect of filing a motion to dismiss on the ground of lack of cause of action?

A motion to dismiss based on lack of cause of action hypothetically admits the truth of the allegations in the complaint. The allegations in a complaint are sufficient to constitute a cause of action against the defendants if, hypothetically admitting the facts alleged, the court can render a valid judgment upon the same in accordance with the prayer therein.

When may party file a motion to dismiss? 

A motion to dismiss should be filed within the time for filing the answer. This rule however is not absolute. Even after an answer has been filed, a defendant can still file a motion to dismiss on the following grounds:  (1) lack of jurisdiction, (2) litis pendentia (3) lack of cause of action, and (4) discovery during trial of evidence that would constitute a ground for dismissal. (Panganiban vs. Pilipinas Shell Corporation respondent., G.R. No. 131471, Jan. 22, 2003)

May the court motu proprio dismiss a case?

Generally the answer is NO. The court may only dismiss a case upon motion filed by the adverse party. (Sec. 1, Rule 16) The court may, however, order dismissal of the case motu proprio when the ground is either: a) Litis pendentia; or (b) lack of jurisdiction over the subject matter; or (c) prescription; or res judicata.(Sec.1, Rule 9, Panganiban vs. Pilipinas Shell Corporation respondent., G.R. No. 131471, Jan. 22, 2003)

At what stage of the proceeding may party file a motion to dismiss?

Generally a motion to dismiss should be filed within the time for filing an answer. The requirement however is not absolute. Even after an answer has been filed, a defendant can still file a motion to dismiss on the following grounds:  (1) lack of jurisdiction, (2) litis pendentia (3) lack of cause of action, and (4) discovery during trial of evidence that would constitute a ground for dismissal.(Panganiban vs. Pilipinas Shell Corporation respondent., G.R. No. 131471, Jan. 22, 2003)

The defendant filed a motion to dismiss but the court denied the same for lack of merit. Can the same defendant still incorporate the same grounds for motion dismiss as affirmative defenses in his answer?

The answer is yes. It is submitted however, that the defendant may no longer be allowed to move for a preliminary hearing on the same grounds that had been the subject of the hearing in the motion to dismiss that was denied. (Sec. 6, Rule 16; Dacillo, et al. vs. Salas & CA, G.R. No. 158895, Feb. 16, 2006)
In the above problem suppose the other defendants who did not join in the motion to dismiss instead filed there answer and incorporated the grounds for motion to dismiss, may they be allowed to be heard preliminarily on their affirmative defenses?

In such a case, the denial of the motion to dismiss of the other defendants does not prejudice a defendant who did not join in the motion to dismiss that was denied. They are still entitled to be heard on their affirmative defenses. The trial court is likewise not proscribed from granting, in its discretion, such a motion for preliminary hearing.  The only caveat is that the ground of motion to dismiss that was already heard should already be excluded in the said hearing because it has been heard and finally resolved. (Panganiban vs. Pilipinas Shell Corporation respondent., G.R. No. 131471, Jan. 22, 2003)
State the grounds for motion to dismiss.

Grounds for motion to dismiss:

a) Court has no jurisdiction over the person of the defendant- unlike old rule, inclusion in motion to dismiss of other grounds aside from lack of jurisdiction over the person does NOT constitute a waiver of the said ground or voluntary appearance;

b) Court has no jurisdiction over the subject matter of the claim;

c) Venue is improperly laid;

d) Plaintiff has no legal capacity to sue;

e) There is another action pending between the same parties for the same cause;

f) Pleading asserting claim states no cause of action;

g) Claim or demand in the plaintiff's pleading has been paid, waived, abandoned, extinguished;

h) Claim on which action is founded is unenforceable under the statute of frauds;

i) Condition precedent for filing has not been complied with (this includes prior recourse to barangay conciliation, or failure to make attempts to reach a compromise in cases between members of the same family)

What is the effect of filing a motion to dismiss on the ground of failure to state a cause of action?

A motion to dismiss on the ground of failure to state a cause of action in the complaint must hypothetically admit the truth of the facts alleged in the complaint.  The admission, however, is limited only to all material and relevant facts which are well pleaded in the complaint.  The motion does not admit the truth of mere epithets charging fraud; nor allegations of legal conclusions; nor an erroneous statement of law; nor matters of evidence; nor to legally impossible facts
What is the test for determining the sufficiency of facts that constitute a cause of action?

The test of sufficiency of the facts found in a complaint as constituting a cause of action is whether or not, admitting the facts alleged, the court can render a valid judgment upon the same in accordance with the prayer in the complaint. When a motion to dismiss is grounded on the failure to state a cause of action, a ruling thereon should be based only on the facts alleged in the complaint. The rule is that only the allegations in the complaint may properly be considered in ascertaining the existence of a cause of action.  Lack of cause of action must appear on the face of the complaint, and its existence may be determined only by the allegations of the complaint.  Consideration of other facts is out of the question, and any attempt to prove extraneous circumstances is not allowed. (Equitable PCIBank vs. Sta. Rosa Mining, G.R. No. 143556, March 15, 2004)

State the elements of litis pendentia and res judicata  as  grounds for motion to dismiss.

The requisites of litis pendentia are as follows:

a) Identity of parties/interest;

b) Identity of rights asserted and prayed for/relief founded on the same facts;

c) Identity of the 2 cases (such that judgment in one would amount to res judicata in the other)

Requisites of res judicata:

a) Final judgment or order;

b) Rendered by court of competent jurisdiction

c) On the merits (even without trial, such as cases decided by Judgment on the Pleadings, Summary Judgment, or dismissed for failure to prosecute or for refusal to obey an order of the court)

d) Identity of the parties

An action for reformation of instrument was filed by A against B. Thereafter B also filed an action for collection against A using the same agreement subject in the reformation case as basis for his claim. Applying the rule on litis pendentia, which of the two cases should be dismissed and which should be tried?

As a rule, preference is given to the first action filed to be retained. This is in accordance with the maxim Qui prior est tempore, potior est jure (This is the Priority in Time Rule). There are, however, limitations to this rule.  Hence, the first action may be abated if it was filed merely to pre-empt the later action or to anticipate its filing and lay the basis for its dismissal. Thus, the bona fides or good faith of the parties is a crucial element.  A later case shall not be abated if not brought to harass or vex; and the first case can be abated if it is merely an anticipatory action or, more appropriately, an anticipatory defense against an expected suit. Another exception to the priority in time rule is the criterion of the more appropriate action. Thus, an action, although filed later, shall not be dismissed if it is the more appropriate vehicle for litigating the issues between the parties.(Compania General de Tabacos vs. CA, 422 Phil. 405(2001); Abines vs. BPI, G.R. No. 167900, 2006 Feb 13)

What is a demurrer to evidence?

It is a motion to dismiss a case filed by the adverse party after the plaintiff has rested its case on the ground of insufficiency of evidence.

What is the nature of an order denying a demurrer to evidence?

As a general rule an order denying a demurrer to evidence or motion to dismiss is interlocutory and is not appealable. Consequently, the defendant must go to trial and adduce evidence, and appeal, in due course, from an adverse decision of the trial court. (BPI vs. Coscolluela, G.R. No. 167724 June 27, 2006)

Is there an exception to the above rule?

The answer is yes. The rule admits of exceptions. Where the denial by the trial court is tainted with grave abuse of discretion amounting to excess or lack of jurisdiction, the aggrieved party may assail the order in a petition for certiorari under Rule 65 of the Rules of Court. The court has discretion in certiorari proceedings in the interest of substantial justice and to prevent substantial wrong. (BPI vs. Coscolluela, G.R. No. 167724 June 27, 2006)

May a demurrer to evidence be filed even without leave of court?

The answer is yes. In civil actions as well as criminal actions, the defendant is allowed to file a demurrer to evidence with or without leave of court.

What is the effect if a demurrer to evidence is denied by the court?

We have to qualify our answer.
 In civil actions, if the court resolves to deny the demurrer to evidence, the defendant may still be allowed to present his evidence as a matter of right even if the demurrer to evidence was filed without leave of court. 

In criminal actions, the rule is different. If the demurrer to evidence is filed without leave of court and the same is denied, the accused is no longer allowed to adduce evidence in his favor. However, if the demurrer to evidence was filed with leave of court and is denied, the accused may, as a matter right, adduce evidence in his defense.

What is the effect if the court resolves to grant the demurrer to evidence?

We also have to qualify our answer.
In civil actions, if the court grants the demurrer to evidence, the plaintiff is still entitled to appeal the order of dismissal. Should the appellate court reverse the order of dismissal, the defendant may not longer be allowed to adduce evidence on appeal.
In criminal actions, should the court order the dismissal of the case based on the demurrer to evidence, the prosecution is no longer allowed to appeal because the dismissal shall be considered as an acquittal on the merits.

Who may ask for a judgment on the pleadings?

The Plaintiff may ask for a judgment on the pleadings at any time after the filing of an answer but before trial when such answer fails to tender an issue.

When is summary judgment availed of?

Summary judgment may be availed of by either the plaintiff or the defendant at any stage of the proceeding but before judgment when there is no genuine issue as to any material fact in the action and the moving party is entitled to a judgment as a matter of law.

What is a genuine issue of fact?

A genuine issue has been defined as an issue of fact which calls for the presentation of evidence, as distinguished from an issue which is sham, fictitious, contrived and patently unsubstantial so as not to constitute a genuine issue for trial. (Equitable PCI Bank vs. Ong, G.R. No. 156207, Sept. 15, 2006)

 State the requisites that must be complied before a motion for summary judgment can be given due course.

Under Section 3, Rule 35, of the 1997 Rules of Civil Procedure, summary judgment may be allowed where, save for the amount of damages, the following requisites must concur:  (1) there must be no genuine issue on any material fact, except for the amount of damages; (2) the moving party must be entitled to a judgment as a matter of law and (3) the motion for summary judgment must be served at least ten (10) days before the hearing thereof.  (Equitable PCI Bank vs. Ong, G.R. No. 156207, Sept. 15, 2006) The party who moves for summary judgment has the onus of demonstrating clearly the absence of any genuine issue of fact, or that the issue posed in the complaint is patently unsubstantial so as not to constitute a genuine issue for trial.(Yuchengco vs. PCGG, G.R. No. 153459 2006 Jan 20)
When can we say that there is a genuine issue of a material fact in an action?

A “genuine issue”, as differentiated from a fictitious or contrived one, is an issue of fact that requires the presentation of evidence.  An issue is genuine if it requires the presentation of evidence as distinguished from a sham, fictitious, contrived or false claim. When there is a genuine issue of any material fact in an action, summary judgment is not proper.(Ontimare vs. Elep, G.R. No. 159224, Jan. 20, 2006).

State the nature and purpose of a summary judgment

Summary or accelerated judgment is a procedural technique aimed at weeding out sham claims or defenses at an early stage of the litigation, thereby avoiding the expense and loss of time involved in a trial.  Even if the pleadings appear, on their face, to raise issues, summary judgment may still ensue as a matter of law if the affidavits, depositions and admissions show that such issues are not genuine. (Ontimare vs. Elep, G.R. No. 159224, Jan. 20, 2006).

May the court validly issue a partial Summary Judgment?

By express provision of the rules (Sec. 4, Rule 35) The court can validly issue a partial summary judgment where there are several causes of action incorporated in a pleading.

 (N.B.- In fine, SUMMARY JUDGMENT IS AVAILABLE WHEN THE PRESENTATION OF EVIDENCE IS NOT NECESSARY TO ESTABLISH ONE’S CLAIM. IF PRESENTATION OF EVIDENCE IS REQUIRED SUMMARY JUDGMENT CANNOT BE AVAILED OF. This remedy is available to both the plaintiff and the defendant. The difference is that the defendant can file a motion for summary judgment at any time before or without filing an answer; while the plaintiff can only move of summary judgment after the answer has been filed-Sec. 2, Rule 35)

May a complaint be dismissed by the plaintiff without leave of court?

The answer is yes. The plaintiff may, at any time before a responsive pleading or a motion for summary judgment has been served upon him, file a notice of dismissal of the complaint. (Sec. 1, Rule 17)  All that the court will do is to confirm the dismissal of the complaint.

In the above situation, what is the nature of such dismissal? Exceptions?

As a general rule, the dismissal shall be considered without prejudice. The exceptions to the rule are that when the notice of dismissal filed by the complaint states that the dismissal shall be with prejudice; or where the plaintiff has previously filed a notice of dismissal of the same. The second instance is what we called as the “two-dismissal rule.”(Sec. 2, Rule 17)

Suppose a responsive pleading containing a counterclaim has been served upon the plaintiff, can the latter still file a notice of dismissal?

The answer is still yes but this time there must be prior leave of court. The counterclaim interposed by the adverse party can be pursued by the latter in the same proceeding or in a separate action. 

State the instances when a complaint may be ordered dismissed by the court by reason of causes attributable to the plaintiff.

Dismissal due to plaintiff's fault - the following must be without justifiable cause:

a) If plaintiff fails to appear on the date of presentation of his evidence in chief;

b) Plaintiff fails to prosecute claim for an unreasonable length of time

c) Plaintiff fails to comply with the Rules of Court or any order of the court

d) The court may motu proprio order the dismissal of the Complaint or upon defendant's motion.

Unless otherwise declared by the court, dismissal has effect of adjudication upon the merits.
May a complaint be dismissed by the plaintiff without leave of court?

The answer is yes. The plaintiff may, at any time before a responsive pleading or a motion for summary judgment has been served upon him, file a notice of dismissal of the complaint. (Sec. 1, Rule 17)  All that the court will do is to confirm the dismissal of the complaint.

In the above situation, what is the nature of such dismissal? Exceptions?

As a general rule, the dismissal shall be considered without prejudice. The exceptions to the rule are that when the notice of dismissal filed by the complaint states that the dismissal shall be with prejudice; or where the plaintiff has previously filed a notice of dismissal of the same. The second instance is what we called as the “two-dismissal rule.”(Sec. 2, Rule 17)

Suppose a responsive pleading containing a counterclaim has been served upon the plaintiff, can the latter still file a notice of dismissal?
The answer is still yes but this time there must be prior leave of court. The counterclaim interposed by the adverse party can be pursued by the latter in the same proceeding or in a separate action. 
May the court order the dismissal of the complaint by reason of the absence of his counsel at the pre-trial; or allows the presentation of evidence by the plaintiff in case of absence of counsel for the defendant at the said pre-trial?
Section 5, Rule 18, provides that the failure of the plaintiff or defendant to appear during pre-trial authorizes the court to either dismiss the complaint, if the plaintiff were absent; or to allow the plaintiff to present evidence ex parte, if the defendant were absent. The rule however does not contemplate the same in case of the absence of counsel. 
Simply put, nothing in the Rules of Court authorizes a trial judge to cause the dismissal of a complaint or allow the plaintiff to present evidence ex parte on account of the absence during pre-trial of the counsel.(Sections 4 & 5, Rule 18; Baybay, et al vs. Verano, et al, G.R. No. 164375, 2006 Oct 12)

State the nature of a dismissal of a case by reason of failure to prosecute.

The orders dismissing the case for failure to prosecute are final orders, because such orders of dismissal operate as a judgment on the merits. This principle is now an express provision in Section 3, Rule 17 of the Rules of Court.  If, for no justifiable cause, the plaintiff fails to appear on the date of the presentation of his evidence in chief on the complaint, or to prosecute his action for an unreasonable length of time, or to comply with these Rules or any order of the court, the complaint may be dismissed upon motion of the defendant or upon the court’s own motion, without prejudice to the right of the defendant to prosecute his counterclaim in the same or in a separate action.  This dismissal shall have the effect of adjudication upon the merits, unless otherwise declared by the court. (Young vs. Sy, Sept.26, 2006)

What is the remedy of the party aggrieved by the issuance of such order?

It is firmly established, and with very few exceptions, that the remedy against such final order is appeal and not certiorari. The general rule is that a writ of certiorari will not issue where the remedy of appeal is available to the aggrieved party.  The remedies of appeal in the ordinary course of law and that of certiorari under Rule 65 are mutually exclusive and not alternative or cumulative. Hence, the special civil action of certiorari under Rule 65 cannot be a substitute for an appeal where the latter remedy is available. ((Young vs. Sy, Sept.26, 2006)

Who has the duty to have the case set for pre-trial after the last pleading has been filed?

It is the duty of the plaintiff to move ex parte for the setting of the case for pre-trial. However, if plaintiff answers the defendant's counterclaim, it will be the latter's duty to set the pre-trial.

What is the effect of failure of a party to appear at pre-trial?
The unjustified failure of plaintiff to appear shall be cause for dismissal of the action. The unjustified non-appearance of defendant is cause to allow plaintiff to present evidence ex parte and the court to render judgment on basis thereof. However the appearance of a representative who appears in  behalf of a party fully authorized in writing to enter into an amicable settlement, to submit to alternative modes of dispute resolution, and to enter into stipulations or admissions of facts and of documents is not considered failure to appear.(Sec. 5, Rule 18, Jonathan Landoil International Co. v. Mangudadatu (G.R. No. 155010, Aug. 16, 2004, 436 SCRA 559; United Coconut Planters Bank v. Magpayo, G.R. No. 149908, May 27, 2004, 429 SCRA 669)

Effect of the failure of party to file the requisite pre-trial brief.

The purpose of the requirement regarding the filing of a pre-trial brief is to ensure that the other party receives it at least three (3) days before the pre-trial. The failure to file the pre-trial brief has the same effect as failure to appear at the pre-trial.
To whom must the notice of pre-trial be sent or served?

The notice of pre-trial must be furnished the parties and their counsels. The rule provides that separate notices must be sent to the party and counsel.. When notice to a party is served through his counsel there must be an express instruction upon the counsel for the latter to notify his client. The client may deliver to his counsel a written authority to represent him during the pre-trial. Otherwise the party may be declared non-suited or the other party entitled to present evidence ex-parte. Note the rule on declaration of party as in default has been removed from the new rules. (Golden Flame vs. CA April 3, 1995)

Does the application of Sec. 2, Rule 17 and Sec. 5, Rule 18 contravene the rule on due process?

The operation of the said rules may defeat the cause of action or the defense of the party who violated the procedural rule. Yet it could not be said that any resultant adverse judgment would contravene the due process clause. The parties are presumed to have known the governing rules and the consequences for the violation of such rules.(Paredes vs. Verano, G.R. No. 164375, 2006 Oct 12)  

May the court motu proprio dismiss a case on the ground that the plaintiff failed to prosecute his claim?

The answer is yes. The failure of a plaintiff to prosecute the action without any justifiable cause within a reasonable period of time will give rise to the presumption that he is no longer interested to obtain from the court the relief prayed for in his complaint; hence, the court is authorized to order the dismissal of the complaint on its own motion or on motion of the defendants. The presumption is not, by any means, conclusive because the plaintiff, on a motion for reconsideration of the order of dismissal, may allege and establish a justifiable cause for such failure.(Malayan Insurance vs. Ipil International Inc., G.R. No. 141860, 2006 Aug 31, 3rd Division)

What the test to determine whether a plaintiff is guilty of failing to prosecute a claim to justify dismissal of the complaint?

In determining whether there is failure to prosecute, the test is whether under the facts and circumstances, the plaintiff is chargeable with want of due diligence in failing to proceed with reasonable promptitude. (Goldloop vs. CA 212 S. 498)

What is the purpose of a notice in the motion to declare defendant in default?

The purpose of a notice of in the motion is to avoid surprises on the opposite party and to give him time to study and meet the arguments. The notice of a motion is required when the party has the right to resist the relief sought by the motion and principles of natural justice demand that his right be not affected without an opportunity to be heard.(Delos Santos vs. MetroBank, et al., G.R. No. 153696,Set. 11, 2006)
What must the court do after the termination of the pre-trial conference?

After the pre-trial, the court shall issue the pre-trial order. This order shall control the course of action, unless the same is modified before the trial to prevent manifest injustice. At the new pre-trial conference or preliminary conference before the clerk of court, it is the duties of the latter to exert all efforts to have the parties arrive at a compromise. Marking of documents as exhibits may be done before the clerk of court during the preliminary conference.

What is the effect if a party is validly declared in default? Remedy of the party declared in default.

A party in default shall be entitled to notice of subsequent proceedings but not to take part in the trial.

State the requirements before the court may declare a party in default.

(1) The claiming party must file a motion asking the court to declare the defending party in default; 
(2) The defending party must be notified of the motion to declare him in default; 
(3) The claiming party must prove that the defending party has failed to answer within the period provided by the Rule.(Delos Santos vs. MetroBank, G.R. No. 153696, Sept. 11, 2006)
Remedy of a party declared in default.

A party declared in default may at any time after notice thereof and before judgment file a motion under oath to set aside the order of default upon proper showing that his failure to answer was due to fraud, accident, mistake or excusable negligence and that he has a meritorious defense.  In such case, the order of default may be set aside on such terms and conditions as the judge may impose in the interest of justice.

Is there such thing as partial default?

The answer is yes. When a pleading asserting a claim states a common cause of action against several defending parties, some of whom answer and the others fail to do so, the court shall try the case against all upon the answers thus filed and render judgment upon the evidence presented.

In case of default what is the extent of reliev that may be awarded by the court?

A judgment rendered against a party in default shall not exceed the amount or be different in kind from that prayed for. No unliquidated damages shall be awarded..

When is default not allowed?

No default is allowed in:

a) an action for annulment or declaration of nullity of marriage;

b) or for legal separation 

The court shall order the prosecuting attorney to investigate whether or nor a collusion between the parties exists, and if there is no collusion, to intervene for the State in order to see to it that the evidence submitted is not fabricated.

Is the party ipso fact entitled to the relief prayed for in his complaint in case of default?

In judgments by default, complainants are not automatically entitled to the relief prayed for, once the defendants are declared in default.  Favorable relief can be granted only after the court has ascertained that the relief is warranted by the evidence offered and the facts proven by the presenting party.  In short the plaintiff must still present evidence in order to comply with the requirement of due process. 
Defaults are not to be interpreted as an admission by the said defendant that the plaintiff’s cause of action find support in the law or that plaintiff is entitled to the relief prayed for. (Lim Tanhu vs. Ramolete) Not in every case of default by the defendant is the complainant entitled to win automatically.  The plaintiff must still present evidence to prove its claim in the complaint by preponderance of evidence as required by the rules. (Gajudo vs. Traders Royal Bank, G.R. No. 151098, March 21, 2006)
Define subpoena.

It is a process directed to a person requiring him to attend and to testify at the trial of an action or at any investigation conducted under the laws of the Philippines; or for the taking of deposition (subpoena ad testificandum) It may refer to subpoena duces tecum which requires the bringing of books or documents.
What is the viatory right of person required by a subpoena?

It simply means that a witness may not be bound by the subpoena when he resides at a place more than 100 km. away from the place of trial; (Sec. 10, Rule 21) or when the person is a detention prisoner serving sentence at the National Bilibid Prison only the Supreme Court may allow him.
Consequences of unjustified refusal to obey subpoena.
The party may be ordered arrested or require him to post bail.

May a person be required to testify even if not issued a subpoena?

The answer is yes when the party or person is already in court.

Define Deposition
It is a written testimony of a witness given in the course of a judicial proceeding in advance of the trial upon oral examination or in response to written interrogatories. 
Purpose of the rules on depositions and discovery.
The evident purpose is to enable the parties, consistent with recognized privileges, to obtain the fullest possible knowledge of the issues and facts before civil trials and thus prevent that said trials are carried on in the dark. The various modes or instruments of discovery are meant to serve (1) as a device, along with the pre-trial hearing under Rule 20, to narrow and clarify the basic issues between the parties, and (2) as a device for ascertaining the facts relative to those issues. (PCGG VS. TANTOCO G.R. No. 90478, 1991 Nov 21, En Banc)
Is leave of court required of a party availing of the rules on deposition and discovery?
 In line with the principle of liberal treatment to the deposition-discovery mechanism, such modes of discovery as (a) depositions (whether by oral examination or written interrogatories) under Rule 24, (b) interrogatories to parties under Rule 25, and (c) requests for admissions under Rule 26, may be availed of without leave of court, and generally, without court intervention. PCGG VS. TANTOCO G.R. No. 90478, 1991 Nov 21, En Banc)
The Rules of Court explicitly provide that leave of court is not necessary to avail of said modes of discovery after an answer to the complaint has been served.  It is only when an answer has not yet been filed (but after jurisdiction has been obtained over the defendant or property subject of the action) that prior leave of court is needed to avail of these modes of discovery, the reason being that at that time the issues are not yet joined and the disputed facts are not clear. (PCGG VS. TANTOCO G.R. No. 90478, 1991 Nov 21, En Banc)
When is leave of court necessary?

Leave of court is required as regards discovery by (a) production or inspection of documents or things in accordance with Rule 27, or (b) physical and mental examination of persons under Rule 28, which may be granted upon due application and a showing of due cause. (PCGG VS. TANTOCO G.R. No. 90478, 1991 Nov 21, En Banc)  

What is the sanction when a party refuses to comply with the request for discovery?

The law imposes serious sanctions on the party who refuses to makes discovery, such as dismissing the action or proceeding or part thereof, or rendering judgment by default against the disobedient party; contempt of court, or arrest of the party or agent of the party; payment of the amount of reasonable expenses incurred in obtaining a court order to compel discovery; taking the matters inquired into as established in accordance with the claim of the party seeking discovery; refusal to allow the disobedient party support or oppose designated claims or defenses; striking out pleadings or parts thereof; staying further proceedings. (PCGG VS. TANTOCO G.R. No. 90478, 1991 Nov 21, En Banc)  

State some limitations to availment of discovery procedure.
When it can be shown that the examination is being conducted in bad faith or in such a manner as to annoy, embarrass, or oppress the person subject to the inquiry.  More, when it is shown that the inquiry touches upon the irrelevant or encroaches upon the recognized domains of privilege communication. 

When may objections to the admissibility of a deposition be made?

They may be made at the trial or hearing. Errors or irregularities of any kinds which might have been obviated if promptly presented are deemed waived unless they had been objected to at the time of the deposition taking.

What is letters rogatory?

It is an instrument whereby a foreign court is informed of the pendency of a case and is requested to cause the taking of depositions of persons within its territory with offer on the part of the requesting court to do the same in a similar situation. /this is governed by the principle of comity.
Before whom may the deposition be taken in foreign countries?

It may be taken before:

a) secretary of embassy or legation;

b) consul general, vice-consul or consular agent of the Philippines;

c) any person appointed by commission or under letters rogatory

Depositions taken in the Philippines shall be made before:

a) Any judge;

b) Any municipal trial court judge;

c) A notary public

State the difference when the deposition is taken before a person appointed by means of a commission and by letters rogatory.

When the deposition is taken before a person appointed by means of a commission, the rules of procedure to be followed by the said person shall be that of the appointing court; while in letters rogatory, the rules of procedure to be followed shall be that of the  foreign court taking the deposition.

Difference between written interrogatories (Rule 25) and interrogatories to parties in deposition taking (Rule 24)  
The main difference is that the written interrogatories under Rule 25, are served directly to the adverse party for him to answer the same; while the written interrogatories under Rule 24 in deposition taking are delivered to the officer authorized to take the deposition for answer to be given by the deponent who is not necessarily the adverse party.
What requirements are needed in case of physical or mental examination of persons?

The physical or mental condition of a party must be in issue;

There must be a motion stating the reasons therefor;

There must be notice to the party subject of the request for physical or mental examination.

What is intervention?

It is a proceeding in a suit or action by which a third person is permitted by the court to make himself as party, either by joining the plaintiff in claiming what is sought by the complaint or by uniting with the defendant in resisting the claims of the plaintiff, or demand something adversely to both of them. 

When filed?

It is filed at any time before judgment is rendered by the trial court. It must be always with leave of court and with notice to the original parties of the case.

Grounds for intervention

1. Legal interest in the matter in litigation;
2. In a case settlement of estate where the administrator of the estate is believed to have abuse his powers, the heirs may validly beg to intervene because they have a legal interest in the hereditary estate;
3. Interest in the success of either or both parties or interest against both;
4. In action for sum of money based on loan filed by the creditor against a surety, the principal debtor may beg leave to intervene and join the defendant surety in opposing the plaintiff-creditor.
5. In action of recovery of real property between two persons, a person who claims to be the owner of the property in dispute may beg leave to intervene  because he has an interest against both parties

6. Party is so situated as to be adversely affected by the distribution of the court

Nature of the action
Complaint in intervention is merely collateral to the principal action.  Hence, it will be dismissed if main action is dismissed. 
A complaint in intervention that seeks affirmative relief prevents a plaintiff from taking a voluntary dismissal of the main action. 
Such a case is not subject to dismissal upon intervenor's petition showing him to be entitled to affirmative relief.
The petition will be preserved and heard regardless of the disposition of the main action.  
Intervention is not an independent action but it is auxiliary or supplemental to an existing action or litigation. (Garcia vs. David 67 Phil. 279)

When may the court deny leave to intervene?

The court may no longer entertain or allow a motion for intervention after judgment has been rendered and the same has become final and executory. (Vda de Chi vs. Tanedo 111 S 190) Or where the right or interest of a party can be litigated. (Bayer vs. Agana 63 S 365; Gibson vs. Revilla 92 S 219)

What is the remedy of the party whose motion for leave to intervene has been denied?

a) If the reason for the denial is because judgment has been rendered in main case, the party may file a separate action against the proper party. (Vda de Chi vs. Tanedo 111 S 190) 
b) If the cause of the denial is not the rendition of judgment, his remedy is ordinary appeal and not mandamus except when there is grave abuse of discretion. 
Is a party whose motion for leave to intervene has been denied entitled to notices?

He is not entitled to notices because before the intervention is admitted the party has no personality in the case (Macias vs. Cruz 49 S 80)
Define Trial.

It is an examination before a competent court of the facts or law put in issue in a case for t he purpose of determining such issue.

Define Judgment.

It is the final consideration and determination by a court of the rights of the parties as those rights presently exist, upon matter submitted to it in an action or proceeding.
Essential requisites of a valid judgment.

The court rendering the judgment after a valid hearing: 

1. must have jurisdiction over the subject matter;

2. must jurisdiction over the parties or over the res;

3. must jurisdiction over the issues (those raised in the pleadings);

Formal requisites of a valid judgment.

1. The judgment shall be in writing;

2. It shall be personally and directly prepared by the judge;

3. It shall state clearly and distinctly the facts and the law on which it is based;

4. It shall be signed by the judge and filed with the clerk of court.

Here is a summary of the proceeding in a civil action from the filing of the complaint up to the rendition of the judgment: A complaint or petition should contain “a plain, concise and direct statement of the ultimate facts on which the party pleading relies for his claim or defense. It should likewise clearly specify the relief sought.
Prefatorily, the trial court may,  motu proprio or upon motion of the defendant,  dismiss a complaint (or petition, in a special civil action) that does not allege the plaintiff’s (or petitioner’s) cause or causes of action.

Upon the filing of the complaint/petition and the payment of the requisite legal fees, the clerk of court shall forthwith issue the corresponding summons to the defendants or the respondents, with a directive that the defendant answer within 15 days, unless a different period is fixed by the court.

The summons shall also contain a notice that if such answer is not filed, the plaintiffs/petitioners shall take a judgment by default and may be granted the relief applied for.
The court, however, may -- upon such terms as may be just -- allow an answer to be filed after the time fixed by the Rules.

If the answer sets forth a counterclaim or cross-claim, it must be answered within ten (10) days from service.

A reply may be filed within ten (10) days from service of the pleading responded to.

When an answer fails to tender an issue or admits the material allegations of the adverse party’s pleading, the court may, on motion of that party, direct judgment on the pleadings (except in actions for declaration of nullity or annulment of marriage or for legal separation).

Meanwhile, a party seeking to recover upon a claim, a counterclaim or crossclaim -- or to obtain a declaratory relief -- may, at any time after the answer thereto has been served, move for a summary judgment in its favor.

Similarly, a party against whom a claim, a counterclaim or crossclaim is asserted -- or a declaratory relief sought -- may, at any time, move for a summary judgment in its favor.
After the motion is heard, the judgment sought shall be rendered forthwith if there is a showing that, except as to the amount of damages, there is no genuine issue as to any material fact; and that the moving party is entitled to a judgment as a matter of law.

If the motion is denied, the movant may file an answer within the balance of the period originally prescribed to file an answer, but not less than five (5) days in any event, computed from the receipt of the notice of the denial.
If the pleading is ordered to be amended, the defendant shall file an answer within fifteen (15) days, counted from the service of the amended pleading, unless the court provides a longer period.

After the last pleading has been served and filed, the case shall be set for pretrial, which is a mandatory proceeding.

A plaintiff’s/ petitioner’s (or its duly authorized representative’s) non-appearance at the pretrial, if without valid cause, shall result in the dismissal of the action with prejudice, unless the court orders otherwise.
A similar failure on the part of the defendant shall be a cause for allowing the plaintiff/petitioner to present evidence ex parte, and the court to render judgment on the basis thereof.

The parties are required to file their pretrial briefs; failure to do so shall have the same effect as failure to appear at the pretrial.

Upon the termination of the pretrial, the court shall issue the pretrial order which shall recite, in detail, the following: (a) the matters taken up at the conference; (b) the action taken on them, (c) the amendments allowed to the pleadings; and (d) the agreements or admissions, if any, made by the parties regarding any of the matters considered.

The parties may further avail themselves of any of the modes of discovery, if they so wish.
Thereafter, the case shall be set for trial, in which the parties shall adduce their respective evidence in support of their claims and/or defenses.
By their written consent or upon the application of either party, or on its own motion, the court may also order any or all of the issues to be referred to a commissioner, who is to be appointed by it or to be agreed upon by the parties.

The trial or hearing before the commissioner shall proceed in all respects as it would if held before the court.
Upon the completion of such proceedings, the commissioner shall file with the court: (a) a written report on the matters referred by the parties; (b) the report shall be set for hearing; (c)  after the hearing on the report the court shall issue an order adopting, modifying or rejecting it in whole or in part; or recommitting it with instructions; or requiring the parties to present further evidence before the commissioner or the court.

Finally, a judgment or final order determining the merits of the case shall be rendered.  The decision shall be in writing, personally and directly prepared by the judge, stating clearly and distinctly the facts and the law on which it is based, signed by the issuing magistrate, and filed with the clerk of court. 
NEW TRIAL OR RECONSIDERATION

After a judgment has been rendered in favor of a party against the adverse party, any of them may interpose a motion for consideration or new trial. If the motion for new trial or reconsideration is DENIED by the court, the remedy of the aggrieved party is to APPEAL the judgment or final order and not the order of DENIAL.
Within what period may motion for new trial or a motion for reconsideration be filed?

At any time before the judgment becomes final. After the judgment has become final, the remedy is no longer a motion for new trial or motion for reconsideration. The filing of the motion stops the running of the period of appeal. However a pro-forma motion does not stop the running of the period to appeal.
PRO-FORMA MOTION - when it does not comply with Rule 15 and Rule 37, e.g. it does not point out specifically the findings or conclusions of the judgment as are contrary to law, making express reference to the testimonial or documentary evidence or to the provisions of law alleged to be contrary to such findings or conclusions, and is merely intended to delay the proceedings or if there is no affidavit of merit.

A pro-forma motion is one that does not comply with the form and requisites provided for by the rules.

Distinction between a Motion New Trial and Motion for Reconsideration

The distinction lies on the ground to be relied on by the movant. In a motion for new trial the grounds are FAME (fraud (extrinsic fraud), accident or excusable neglect); or NEWLY DISCOVERED EVIDENCE; while the grounds for a motion for reconsideration are: that the damages awarded are excessive; or that the evidence is insufficient to justify the decision or final order; or that the decision or order is contrary to law. Another distinction is that in new trial, evidence may be adduced by the parties while in a motion for reconsideration, there is not need for the presentation of evidence.
Requisites for newly-discovered evidence
a) must have been discovered after trial
b) could not have been discovered and produced at the trial
c) if presented would alter the result of the action otherwise, it is called forgotten evidence

If the judgment has become final is there another available remedy for the aggrieved party?

Yes. The aggrieved party may avail of Rule 38, that is, by filing a petition for relief from judgment.

What must accompany a motion for new trial?

If the ground for the motion is FAME, the same must be accompanied by an affidavit of merit (one which recites the nature and character of the fraud, accident or excusable negligence on which it is based). If the ground of the motion is NDE, the motion shall be supported by affidavits of the witnesses by whom such evidence is expected to be given or by the duly authenticated documents which are proposed to be introduced.(Sec. 2, Rule 37). Non-compliance with the said requirements is fatal to the motion for new trial.
What is the effect of the grant of the motion for new trial?

The judgment already rendered is set aside, as if no judgment at all was rendered. The court will conduct a new trial and may render another judgment after conducting the new trial. In deciding this case now,
What now is the effect of the order granting the motion for new trial on the evidence already received?

If the motion for new trial is based on FAME, the rule says, “the evidence affected by the FAME will be set aside.”  Thus the evidence not so affected by the ground for new trial shall remain on record.
If the ground for new trial is NDE, all the evidence adduced during the previous trial shall be considered by the count plus the so-called newly discovered evidence. The rules however allow the reception of additional evidence during the new trial proceeding. 
May a party be allowed to file a second motion for new trial? (Sec. 5, Rule 37)
Generally, a second motion for new trial is not allowed by reason of the omnibus motion rule which states that a motion for new trial must include all available grounds at the time of its filing and those not included are waived. A second motion to new trial may be allowed if it is based on another ground that was not available or existing at the time of the first motion for new trial.

Is partial new trial allowed by the rules?

The answer is yes. When the ground for new trial interposed by the party appears to the court that they only affect part or less than all the matters in controversy, the court may order a new trial or reconsideration only as to the issues raised in the motion. (Sec. 7, Rule 37)
What is the effect of granting a partial new trial?

The court may either: 
(a) enter a judgment or final order as to the issues not traversed by the motion for new trial; or 
(b) stay the enforcement of the judgment until after the new trial. (Sec. 8, Rule 37)

RELIEF FROM JUDGMENT
Petition for relief from judgment assumes that the judgment has already become final; and the fact that the judgment or final order has already been entered. It is available only when there is no other plain, speedy and adequate remedy in favor of the petitioner. Petition for relief is not applicable in the presence of other remedies in law.
What may be the subject of a petition for relief from judgment?

There are two things that can be the subject of petition for relief:

a) A judgment rendered by reason of FAME or a proceeding attended by FAME;   or
b) A deprivation of a party of the right to appeal by reason of FAME.

What court must entertain a petition for relief from judgment?

The petition for relief from judgment shall be filed with the court which rendered the judgment. The petition must be filed within 60 days from the time the aggrieved party learned of the judgment and in no event beyond six (6) months from the entry of the judgment. The periods cited are non-extendible because the remedy is merely an act of grace on the part of the state in favor of the aggrieved party.
Is there a need for the petitioner to serve  a copy of his petition for relief from judgment to the adverse party?

The answer is no. The court in which the petition is filed must first make a determination whether or not the petition is sufficient in form and substance. If the court finds the petition to be sufficient in form and substance, it shall order the adverse party to file his answer within 15 days from receipt of the order.
What now is the effect of the grant of the petition on the judgment already rendered?

The judgment previously rendered is set aside. The court shall then hear the case as if a timely motion for new trial was filed. Reception of evidence will then follow and thereafter the court may render judgment thereon.
May the petitioner avail of the provisional remedy of injunction in conjunction with the petition for relief from judgment?
The answer is yes. (Sec. 5, Rule 38) The reason is to preserve the rights of the parties during the hearing of the petition for relief and to stay the execution of the judgment. The petitioner is however, required to post the required bond in favor of the adverse party.

For what is this bond responsible?

The bond will be made liable for the damages and costs that may be awarded in favor of the adverse party. It does not operate to discharge or extinguish any lien which the adverse party has acquired upon the property of t he petitioner.
EXECUTION OF JUDGMENT
Execution is a remedy provided by law for the enforcement of a final judgment. Once a decision becomes final and executory, it is removed from the power of jurisdiction of the court which rendered it to further amend, much less revoke. (Republic vs. Reyes 155 SCRA 313 (1987)

Decisions which have long become final and executory cannot be annulled by courts. (United CMC vs. Labor Arbiter, 149 SCRA 424(1987)

Basis of the doctrine of Finality of judgments-
The doctrine of finality of judgment is grounded on fundamental considerations of public and sound practice that at the risk of occasional error, the judgments of the courts must become final at some definite date set by law (Edra v. Intermediate Appellate Court, 179 SCRA 344 [1989]).

Reopening of a case which has become final and executory is disallowed (Philippine Rabbit Bus Lines, Inc. v. Arciaga, 148 SCRA,433 [1987]

The subsequent filing of a motion for reconsideration cannot disturb the finality of a judgment and restore jurisdiction which had already been lost (Pfleider v. Victorino, 98 SCRA 491 [1980]; Heirs of Patriaca v. CA, supra)

It is well-settled that once a decision becomes final and executory,  it is removed from the power or jurisdiction of the Court which rendered it to further amend, much less revoke it (Turquieza v. Hernando, 97 SCRA 483 [1980]

May the judgment that has become final be altered?

After the judgment has become final, no addition can be made thereto and nothing can be done therewith except its execution; otherwise, there can be no end to litigation, thus setting at naught the main role of Courts of Justice, which is to assist in the enforcement of the rule of law and the maintenance of peace and order, by settling justiciable controversies with finality. (QUIBAL vs. UNIVERSITY OF THE PHILIPPINES,G.R. No. 148456, 2006 Sep 15.)

What is meant by final judgment? By final order?

There are two concepts of finality of a final order or judgment, one, it is considered final, with respect to the enforceability of the judgment or order and final with respect to the appealability of the judgment or order.

From the point of view of enforceability, a final order or a final judgment is one which can already be enforced because the period for an appeal has expired and no appeal was interposed.

From the point of view of appealability, this simply means whether or not the order is appeallable or not. In the case of interlocutory order, after its issuance, there is still something to be done with respect to the merits of the case. So, the order does not put an end to a case. The order is not appeallable. An order denying the motion to dismiss is an interlocutory order, hence not appeallable. But an order granting a motion to dismiss is final hence appeallable. 
(Note: Rule 39 speaks of the finality of a final judgment or final order from the POINT OF VIEW OF ENFORCEABILITY)

What are the modes of execution of a final judgment or final order?

Final judgment or order may be enforced in either of two ways:- by the filing of a motion for the issuance of a writ of execution within FIVE (5) YEARS from the entry of judgment; or by an independent action (revival of judgment) after the lapse of the five (5) years period provided the action has not prescribed. 
Where is the venue of the action to revived judgment?

An action to revive a judgment is a personal action. It is not a real action. This being a personal action, it will be governed by Rule 4, the venue could be the residence of the plaintiff or the residence of the defendant at the option of the plaintiff.

What is the lifetime of a writ of execution issued by the court?

Under 
the new rule, we now have a longer lifetime of a writ of execution. The lifetime corresponds to the period within which a judgment may be executed by mere motion. 
It means to say further that during this five-year period, no other writ of execution is required to be issued. The sheriff can enforce that within this five-year period for as long as the judgment is not satisfied within the 5-year period. The effectivity of the writ of execution is five (5) years.
What is a dormant judgment?

It is one which has not been enforced by motion within five (5) years from its entry. It is reduced to a mere right of action in favor of the judgment creditor. It may be enforced by action (revival of judgment)

May the court order the execution of the judgment pending appeal?
Section 2, Rule 39 provides that the trial court may, in the exercise of its discretion, order the execution of the judgment pending appeal. Some authorities say that there must be a special reason for the granting of execution pending appeal. In which case, the order granting execution pending appeal must state such reason therein.

What judgments are not stayed by appeal?

Judgments in actions for injunction, receivership accounting and support and such other judgment that are considered immediately executory cannot be stayed by appeal. (Sec. 4, Rule 39)
Effect of reversal of the judgment that was executed pending appeal
In case the executed judgment is partly or wholly reversed on appeal, the trial court shall issue orders of restitution or reparation of damages as equity and justice may warrant.(Sec. 5, Rule 39)

What happens when a third party is affected by the implementation of a writ of execution?
The third party shall execute an affidavit stating his title or right to the possession of the property subject of the execution and serve the same upon the sheriff and the judgment creditor. This affidavit is what we call a third party claim of terceria. If his third party claim is denied, the third person may file a reinvindicatory action against the judgment creditor or purchaser; or an action for damages against the indemnity bond posted by the judgment creditor.
Right of redemption in case the judgment is validly executed
The judgment debtor has 12 months from the registration of the certificate of sale to exercise his right of redemption. If redemption is exercised by another person, subsequent redemption must be done within 60 days from the last redemption. The moment redemption is exercised by the by judgment debtor no further redemption is allowed.

Effect of a judgment or final order rendered by a court of the Philippines, having jurisdiction to pronounce the judgment or final order, may be as follows:

Sec. 47 of Rule 39 groups into three (3) the actions covered, they are:

a) cases involving title to specific property;
b) cases involving probate of a will;
c) cases involving the administration of the estate of the decedent;
d) cases involving the political, legal and personal condition or status of a person; and
e) cases involving the relation of a person to another.

Effect of Judgment rendered by a Foreign Court
The effect of a judgment or final order of a tribunal of a foreign country, having jurisdiction to render the judgment or final order is as follows:
(a) In a case of judgment or final order upon a specific thing, the judgment or final order is conclusive upon the title to the thing; and

(b) In case of a judgment or final order against a person, the judgment or final order is presumptive evidence of a right as between the parties and their successors in interest by a subsequent title.

In either case, the judgment or final order may be repelled by evidence of a want of jurisdiction, want of notice to the party, collusion, fraud or clear mistake of law or fact.

A judgment rendered by a foreign court cannot be enforced in the Philippines except by action.

What does the rule say with respect to the judgment that may be rendered in these cases?

The rule says (1) that if the judgment is with respect to the specific property, it is conclusive on the title to the property; (2) the judgment is conclusive on the probate of the will; (3) the judgment is conclusive to the administration of the estate; (4) the judgment is conclusive on the personal, political or legal condition of a person; and (5) the judgment is conclusive on the relation of a person to another.

The only exception to this rule that judgment is not conclusive,  is when it comes to the probate of a will or the administration of the estate. The judgment here is merely prima facie evidence that the testator or the person whose estate is under administration, is dead. 
Concepts comprehended under the doctrine of res judicata:
The doctrine of res judicata embraces to concepts, they are:- bar by prior judgment and conclusiveness of judgment.

Distinctions between bar by prior judgment and conclusiveness of judgment:

There are two basic distinctions of the terms. 
As to requisites: There is bar by prior judgment if all three identities of parties, subject matter and cause of action are present; and there is conclusiveness of judgment if there is no identity of cause of action between the two cases but there is identity of parties or subject matter. 
As to effect: In bar by prior judgment the first judgment constitutes an absolute bar to all matters directly adjudged, as well as matters that might have been adjudged in the first action; whereas in conclusiveness of judgment, the first judgment is conclusive only on matter actually litigated and adjudged in the first action.
APPEAL
(SEE CHART)

PROVISIONAL REMEDIES

(Rules 57-61)

 Provisional remedies, concept of:

These are remedies resorted to by parties to a litigation for the preservation or protection of their rights or interest, and for no other purpose, during the pendency of the principal action. They are ancillary in nature, such that they cannot exist without the existence of the main or principal action.

 Concept and Nature of:

Attachment is a provisional remedy, incidental or ancillary to a principal action or proceeding, whereby a plaintiff or any proper party may, at the start of the action or even at anytime thereafter (but before entry of final judgment) have the property of the adverse party attached or taken into legal custody as security for the satisfaction of any judgment that plaintiff may recover. (Read Sec. 13, Rule 39)


An order of Attachment may be issued by the court, if it is proven by the applicant that he is entitled to the relief and that the application is based on any of the grounds enumerated under Sec. 1, Rule 57. Before an order of attachment may be issued by the court, the applicant must execute the necessary affidavit in accordance with the rule and post the attachment bond in an amount fixed by the court. (Sec. 3 and 4, Rule 57)

What is the Lifetime of a Writ of Attachment?

A writ of attachment duly issued remains in full force and effect until the debt is fully paid. The law or the rules do not fix a period for the lifetime of a writ of attachment. Thus, the property under attachment remains as such until the judgment is satisfied or the attachment is discharged or vacated in the manner provided by law. (Chua Suy vs. CA, Aug. 20, 1992; Chunaco vs. Alano, Jan. 23, 1952)

What is the “PRINCIPLE OF PRIOR OR CONTEMPORARY JURISDICTION”?

Enforcement of writ of preliminary attachment must be preceded by or simultaneously accompanied by service of summons, copy of complaint, application and affidavits for the attachment and the bond upon the adverse party. 

Where the plaintiff incorporates in his complaint an application for the issuance of a writ of attachment, the same must be served upon the defendant simultaneously with the summons. The reason for this is that before an order of attachment can be effected, the court must first acquire jurisdiction over the person of the defendant. (Sievert vs. CA, 168 SCRA 692; BAC vs. CA, 200 SCRA 130; see also Brunner vs. Abrogar, Feb. 21, 1994)

When is the requirement of prior or contemporaneous service of summons not applicable?

It shall not apply where the summons could not be served despite diligent efforts, or the defendant is a resident of the Philippines temporarily absent therefrom, or the defendant is a non-resident of the Philippines or the action is in rem or quasi in rem. (Sievert vs. CA, 168 SCRA 692; BAC vs. CA, 200 SCRA 130; see also Brunner vs. Abrogar, Feb. 21, 1994)

What is the extent of the application of the remedy of Attachment?
a) Available even if the recovery of personal property is only an incidental relief sought in the action;

b) May be resorted to even if the personal property is in the custody of a third person;

c) Extends to all kinds of property, real or personal or incorporeal;

d) To recover possession of personal property unjustly detained, presupposes that the same is being concealed, removed, or disposed of to prevent its being found or taken by the applicant;

e) Can still be resorted to even if the property is in custodia legis, as long as the property belongs to the defendant, or is one in which he has proprietary interests, AND with permission of the court.

State the grounds for the issuance of a writ of attachment.

a. Recovery of specified amount of money and damages, except moral or exemplary, where party is about to depart from the Philippines with intent to defraud creditors;

b. Action for money or property embezzled or for willful violation of duty by public officers, officers of corporation, agent, or fiduciary;

c. Recovery of possession of property (both real and personal) unjustly detained, when the property is concealed or disposed of to prevent its being found or taken;

d. Action against party guilty of fraud in contracting the debt or incurring the obligation or in the performance thereof;

e. Action against party who is concealing or disposing of property, or is about to do so, with intent to defraud creditors;
f. Action against party who is not a resident of the Philippines and cannot be found therein or upon whom service by publication can be made.

 What are the kinds of Attachment?

a) Preliminary Attachment: One that is given at the beginning of or during the pendency of the action or before entry of judgment.

b) Garnishment: One by which the plaintiff subjects to his claim the defendant’s property in the possession of a third person, or money owed by third persons to the defendant.

c) Levy on Execution: This is also known as final attachment because this is given by the court to enforce or satisfy a judgment that has become final and executory (Sec. 9, Rule 39)

May a property already in custodia legis by the subject of an order of attachment?

The answer is yes. All that is needed to be done when property subject of the application of a writ of attachment is in custodia legis is to have a copy of the writ of attachment filed with the proper court or quasi-judicial agency having custody of the property and notice is served upon the custodian of said property. (Last paragraph Sec. 7, Rule 57)

 State the remedies of the defendant whose property was subject to attachment.

a) The defendant may move to discharge the attachment by posting cash deposit or a counter-bond to secure the payment of whatever judgment the plaintiff may recover in the main or principal action.  (Sec. 12, Rule 57) If the attachment to be discharged is with respect to a particular property, counter-bond or cash deposit shall be equal to the value of the property as determined by the court; in all other cases, amount of counter-bond should be equal to the amount fixed in the order of attachment.

b) The defendant may move to quash or discharge the attachment on the ground that the attachment was improperly or irregularly issued. (posting of deposit or counter-bond is not necessary)

c) Applicant’s bond is insufficient or sureties fail to justify;

d) Property attached is exempt from execution;

e) Judgment is rendered against attaching party;

f) Attachment is excessive – discharge is with respect to the excess

State the purpose of the cash deposit or counter-bond.

The Cash deposit or counter-bond shall secure the payment of any judgment that the attaching party may recover.

State the procedure to be followed in case a third person lays a claim on the property subject of the application.

The procedure to be followed shall be the same as that of a terceria in execution of judgment under Rule 39. Aside from filing a third party claim, the third person may either intervene by joining the defendant (Rule 19) in the main action, or file a separate civil action against the plaintiff and the sheriff, or file a complaint for damages against the bond filed but this action should be filed not later than one hundred twenty (120) days from filing of the bond.

State the other instances where a defendant may recover from the attachment bond.
a) A defendant who lost in the main case may still claim for damages on the attachment bond, if it is shown that the plaintiff fraudulently obtained the writ of attachment or that the writ was issued not on any of the grounds enumerated in Sec. 1, Rule 57. (Baron vs. David, 51 Phil. 1)

b) A defendant who lost in the main case before the trial court but the judgment was reversed on appeal, he may claim damages during the pendency of the appeal by filing an application in the appellate court with notice to the party in whose favor the attachment was issued or his surety, before the judgment of the appellate court becomes executory. The appellate court may allow the trial court to decide the application for damages. (Sec. 20, Rule 57)


When to apply for damages against the attachment bond:
a. Before trial;

b. Before appeal is perfected;

c. Before judgment becomes executory;

d. In the appellate court for damages pending appeal, before judgment becomes executory.

NOTE: An action to recover damages against the bond must be commenced before the finality of the judgment; otherwise it is barred (Enrile vs. Capulong May 18, 1990)

Application for discharge, where filed:

Any application for the discharge of an attachment may only be filed with the court where the action is pending.

When may an application for discharge be filed? 

Any application for discharge may be filed even before enforcement of the writ so long as there has been an order of attachment.

When judgment in the main case becomes final and executory, the sureties, on counter-bond to lift attachment, are charged and can be held liable for the amount of judgment and costs upon notice and summary hearing. 

Is there a need to first execute the judgment in the main case before a proceeding can be had against the surety? 

There is no need to first execute judgment against the judgment obligor before proceeding against sureties. The proceeding against the surety is independent of the judgment in the main case.

May claims for damages against the bond be the subject of a separate action?

Claims for damages against the bond cannot be subject of independent action except:

a) When principal case is dismissed by the trial court for lack of jurisdiction without giving the claiming party opportunity to prove claim for damages;
b) When damages are sustained by a third person not a party to the action.

PRELIMINARY INJUNCTION

Rule 58

(Sec. 1-9)

State the concept of a preliminary injunction.

Preliminary injunction is an order granted at any stage of the main action, but prior to final judgment requiring a person:

a) To refrain from doing a particular act (preliminary prohibitory injunction); or
b) To perform a particular act (preliminary mandatory injunction); or 
c) When the court, after trial, enjoins a party permanently from doing an act or to perform the act required. (Final Injunction) 
Why is the issuance of a writ of preliminary injunction also referred to as “Strong Arm of Equity”?

At times it is referred to as the “Strong Arm of Equity,” because the exercise of which is more delicate and which calls for greater circumspection. It should only be extended in cases of great injury where courts of law cannot afford an adequate or commensurate remedy in damages. Injunctions must only be issued in cases of extreme urgency; where the right is very clear; where considerations of relative inconvenience bear strongly in complainant’s favor; where there is a willful and unlawful invasion of plaintiff’s right. (Hernandez vs. National Power Corporation, et al. G.R. No. 145328, March 23, 2006)  

State the purpose of a Preliminary Injunction.

The purpose of a preliminary injunction is to maintain the status quo of the parties with regard the subject matter of the litigation during the pendency of the main action. An injunctive writ may only be issued when the applicant has proven that he has a clear right and the existence of an impending injury to be preventive by the writ. (28 Am. Jur. 201; see also Navarro vs. CA, G.R. 44510, Jan. 27, 1992)
State the requisites before a court may issue an injunctive writ.

For the writ to issue, two requisites must be present, namely, the existence of the right to be protected, and that the facts against which the injunction is to be directed are violative of said right. It is necessary that one must show an unquestionable right over the premises.(Pena vs. Cipres, G R. No. 145742, July 14, 2005)

What is meant by the term status quo?

It refers to that last peaceful and uncontested stage between the parties in the main action that preceded the controversy. (Rodulfa vs. Alfonso, 676 Phil. 221, see also Sabalones vs. CA, Feb. 14, 1994; Bengzon vs. CA 161 SCRA 745)

Is the principle of PRIOR OR CONTEMPORARY JURISDICTION applicable in injunction cases?

Like in Preliminary Attachments, the so-called principle of PRIOR OR CONTEMPORARY JURISDICTION is also applicable. That is, the notice for the application for a writ of preliminary injunction that is included in the initiatory pleading must be preceded by the contemporaneous service of summons upon the adverse party. (Sec. 4, Rule 58) 

It there a difference of the application of the principle of prior and contemporaneous jurisdiction in Preliminary Attachment from that of Preliminary Injunction?

The answer is yes. In attachment, the principle applies only in the implementation of the writ, while in applications for injunction or TRO, this principle applies before the raffle and issuance of the writs or TRO.

May a writ of injunction be issued ex parte? 

The answer is no. a writ of injunction may only be issued after due notice and hearing is afforded the adverse part. No injunction can therefore be issued ex parte. Neither may a court issue a status quo order in lieu of TRO.

However, the court may issue ex parte, a temporary restraining order which shall be effective only for an non-extendible period of twenty (20) days when the non-issuance of the injunction ex parte would cause great and irreparable injury to the applicant. (Valencia vs. CA, Feb. 19, 2001, see also PVTA vs. Delos Angeles 164 SCRA 543; Navarro vs. CA G.R. No. 44510, Jan. 27, 1992) 

What is the life time of temporary restraining orders issued by a court? 
We have to qualify, ordinarily a temporary restraining shall remain effective only for a period of twenty (20) days when issued by a court lower that the Court of Appeals; thus a temporary restraining order issued by the Court of Appeals have a lifetime of sixty (60) days from the issuance thereof while a restraining order issued by the Supreme Court seems to have no fixed period. (Supreme Court Resolution Feb. 17, 1998) The said resolution states that a temporary restraining order issued by the Supreme Court remains effective until further orders from the said court.


Is Injunction is applicable to enjoin government infrastructure project and those undertaken by the government for development purposes?


The Supreme Court applying Presidential Decree 1818 declared the injunction issued by the lower court invalid. Note the decree expressly prohibits or enjoins any court or body to issue injunctions regarding said projects. (Malayan Industries vs. CA Sept. 4, 1992) The same ruling was reiterated by the Court in another case where it held that: “No TRO, preliminary injunction or preliminary mandatory injunction may issue against the government in cases involving implementation of government infrastructure projects.” (Garcia vs. Burgos, reiterated in Administrative Circular no. 7-99, promulgated June 25, 1999)


Is the term “court” in PD 1818 applicable to the Supreme Court?


The answer is no. The provision of PD 1818 does not apply to the Supreme Court. In fact, PD 1818 has been amended by RA 8975, Section 1 of the said law provides that the Supreme Court is empowered to issued a writ of injunction even with regard to government infrastructure projects. (Roxas vs. IAC, May 29, 1989)

What is the extent of applicability of an Injunction issued by a court? 

An injunctive writ issued by a court lower than the Court of Appeals shall only apply within the judicial region. However, a writ of injunction issued by the Court of Appeals or the Supreme Court can be enforced anywhere in the Philippines.

Is the posting of a bond in injunction cases mandatory?

Unless exempted by the court, every applicant for an injunctive writ must post the required bond executed in favor of the party against whom the injunctive writ is issued. (Sec. 4b, Rule 58). However in the case of Active Wood vs. IAC, March 26, 1990, the court ruled that an order granting the issuance of an injunctive writ is immediately effective even before the bond is filed by the applicant within the period fixed by the court.

What is the remedy of an aggrieved party when an injunctive writ is improvidently issued by reason of misrepresentation on the part of the applicant?

The aggrieved party may file an application for damages against the injunctive bond before the trial of the main cause or before appeal is perfected or before the judgment becomes executory with notice to the adverse party and the latter’s surety.

 Suppose a judgment has been rendered by the trial court but the same is reversed by the appellate court in favor of the party against whom the writ has been issued, is the latter entitled to claim for damages against the injunctive bond? 

The answer is yes. In such a situation, the party against whom an injunctive writ has been issued may claim for damages against the bond by giving notice to the adverse party and the surety. The claim for damages sustained during the proceedings on appeal must be filed with the appellate court before the latter’s judgment becomes final and executory. The appellate court may allow the application but it may direct the trial court to hear and decide the application. (Sec. 20, Rule 57)

What is the remedy of a party against whom an improvident injunction has been issued when the injunction bond is insufficient to answer for the damages sustained by him?

The party may, in the same action, execute on the property of the applicant in order to recover the damages he sustained as a result of the issuance of an improvident writ. (Sec. 20, Rule 57)

What is the remedy of an aggrieved party when an injunctive writ is improvidently issued by reason of misrepresentation on the part of the applicant?

The aggrieved party may file an application for damages against the injunctive bond before the trial of the main cause or before appeal is perfected or before the judgment becomes executory with notice to the adverse party and the latter’s surety.

Suppose a judgment has been rendered by the trial court but the same is reversed by the appellate court in favor of the party against whom the writ has been issued, is the latter entitled to claim for damages against the injunctive bond? 

The answer is yes. In such a situation, the party against whom an injunctive writ has been issued may claim for damages against the bond by giving notice to the adverse party and the surety. The claim for damages sustained during the proceedings on appeal must be filed with the appellate court before the latter’s judgment becomes final and executory. The appellate court may allow the application but it may direct the trial court to hear and decide the application. (Sec. 20, Rule 57)

What is the remedy of a party against whom an improvident injunction has been issued when the injunction bond is insufficient to answer for the damages sustained by him?

The party may, in the same action, execute on the property of the applicant in order to recover the damages he sustained as a result of the issuance of an improvident writ. (Sec. 20, Rule 57)

Concept of Receivership

It is the status of a person appointed by the Court during the tendency of a case involving property for all the parties, to hold and receive the real and/or personal properties in litigation, during such litigation, with power to possess, control and dispose the same, subject to the direction of the court appointing him. The receiver is usually appointed by the court where the action is pending, Court of Appeals or the Supreme Court or a member thereof. The person appointed as receiver must be impartial and disinterested and neither of the parties to the litigation may be appointed receiver. (Alcantara vs. Abbas 9 SCRA 54)

Important principles to be remembered in Receivership:

a) The order appointing a receiver is interlocutory;

b) The appointment of a receiver is purely discretionary upon the court;
c) A receiver cannot be appointed in an action of injunction;
d) Appointment of receiver must always be subject to notice and hearing; (Exception: Arce vs. Sundiam Mar. 10, 1976)
e) Generally, property in custodia legis cannot be the subject of receivership except under special circumstances. (Dolar vs. Sundiam 38 SCRA 616)
f) A corporation under receivership has no power to execute a mortgage over its properties. Any mortgage executed by the corporation is null and void.
g) Neither party to a litigation involving property shall be appointed as receiver.

Replevin, its concept:

It is a provisional remedy, consisting in the delivery, by order of the court, of personal property by the defendant to the plaintiff while the main action for recovery of said personal property is pending litigation. This remedy, while primarily designed for the recovery of personal property may also extend to authorize the settlement of equities between litigating parties  arising from the main controversy. (Chiao Liong Tan vs. CA Nov. 19, 1993) 

The court may also pass upon the issue of ownership in the hearing of the petition for replevin. (Ibid.) A property subject matter of a foreclosure of a chattel mortgage may also be the proper object of a petition for replevin. (Bachrach Motors vs. Summers 42 Phil. 3) 

The person availing of the remedy must be the holder of the legal title over the property. (Sec. 2a, Rule 60) It would seem that the decision of the Supreme Court in the case of Yang vs. Valdez 177 SCRA 141 where it held that it is enough that he is entitled to the possession of the same during the pendency of the main action has been abandoned by the amendment to the rule. 

Proceedings in case a third person claims title to the property:

Should a third person validly lay a claim upon the property subject of the writ of replevin, the sheriff shall not be bound to hold on to the property unless the applicant files a bond, in an amount equivalent to the value of the property, approved by the court to indemnify the said third person. The bond posted by the applicant shall be equivalent to the value of the property. The moment a bond is filed, the sheriff shall not be liable for damages.
Some important principles to remember regarding replevin:

a. Available only where the principal relief sought in the action is the recovery of possession of personal property;
b. Can be sought only where the defendant is in the actual or constructive possession of the personal property involved.
c. Extends only to personal property capable of manual delivery;
d. Available to recover personal property even if the same is NOT being concealed, removed, or disposed of;
e. Cannot be availed of if property is in custodia legis, as where is it under attachment, or was seized under a search warrant or distrained for tax assessment.

When is the defendant entitled to the return of the property subject of replevin:

Defendant entitled to return of property taken under writ if:

a. He seasonably posts redelivery bond

b. Plaintiff’s bond is insufficient or defective
c. Property is not delivered to plaintiff for any reason.
SUPPORT PENDENTE LITE
RULE 61
Concept:

Support is anything that is indispensable for the sustenance, dwelling, clothing and medical attendance, according to the social position of the family. It includes education of the person entitled to support until he completes his education or training for some profession, trade, and vocation even beyond the age of majority. (Versoza vs. Versoza 26 SCRA 28)

Support pendente lite is a provisional remedy in a main action requiring the giving of allowance or support to the plaintiff or his family during the pendency of the main action. 

Effect when a person who was ordered to give support pendente lite is found not to be liable to give support:

a) The court shall order the person to whom the support was given to reimburse plus interest; without prejudice on the right of recipient to obtain reimbursement from the person obliged to give support in a separate action;

b) Should the recipient fail to reimburse or unable to do the same, the person who gave support may sue in another action the person legally obliged to give support.

Support in criminal cases

When applicable:

a) in criminal actions where the civil liability includes support for the offspring as a consequence of the crime; AND 
b) the civil aspect thereof has not been waived, reserved or instituted prior to its filing

Who may file: (in successive order)

a) offended party;

b) her parents; 

c) grandparents or

d) guardian;

e) State

SPECIAL CIVIL ACTIONS

(Rule 62 to 71)

INTERPLEADER

Concept:

It is special civil action whereby a person who has property in his possession or an obligation to render, wholly or partly but who claims no interest in the subject or whose interest is not disputed by others goes to court and asks that the conflicting claimants to litigate among themselves in order to determine finally who is entitled to the same. Interpleader action may prosper only when:

a) The plaintiff has no claim over the property or his claim over the property is not disputed;
b) There are at least two or more conflicting claimants over the same property;

c) The conflicting claimants must have valid and effective claims;
d) The subject matter must be one and the same.  

An action to interplead must be filed before the person who has possession over the property or interest is sued by any of the claimants and judgment has been rendered by the court thereon. (Tirona vs. Ocampo GR No. 147812, April 6, 2005;Wack Wack vs. Tan and Lee, March 26, 1976)

A writ of replevin cannot be issued by another court requiring the delivery of a property subject matter of an interpleader action in another court. The reason being that the issue of rightful possession or ownership is in dispute in the interpleader action. (Sanpiro vs. IAC, 220 SCRA 537)
A depositary of a personal property who has given receipt therefore may file an action of interpleader when confronted with a situation that several persons demand from him the delivery of the thing given in deposit. Or in a lease agreement where the tenant is informed by several persons to have the right to collect the rentals. Or after a sheriff has conducted the sale of property on execution is asked by several persons to deliver the proceeds to them may go to court and require the claimants to interplead.

Procedure:

Upon the filing of the complaint, the court requires the parties named to interplead and order them to file their respective answers within 15 days from receipt of the summons. The court may, in the interest of justice require that the property subject matter of the action be deposited in court. Failure on the part of any claimant to file his answer within the period shall be deemed to have waived any claim and the court may render judgment barring him from any claim with respect to the property.

The parties notified to interplead may however file a motion to dismiss instead of an answer within the period to file an answer.


DECLARATORY RELIEF

Concept of Declaratory Relief action:

It is a special civil action brought by a person –

a) Interested under a deed, will, contract or other written instrument;

b) Or whose rights are affected by a statute, executive order, or regulation or ordinance,before breach or violation of such interest or rights comes to court seeking determination of any question of construction or validity arising under such instrument or statute and seeking a declaration of what are his rights or duties thereunder. (PNB vs. Estanislao, Nov. 16, 1993) 

When may the remedy be availed by a party?

Based on case law, an action for declaratory relief is proper only if adequate relief is not available through other existing forms of actions or proceedings. A petition for a declaratory relief cannot be made a substitute for all existing remedies and should be used with caution.  Relief by declaratory judgment is sui generis and not strictly legal or equitable yet its historical affinity is equitable.  The remedy is not designed to supplant existing remedies. (Multi-Realty vs. Mkati Tuscany G.R. No. 146726, 2006 Jun 16)
A declaratory judgment does not create or change substantial rights or modify any relationship or alter the character of controversies (Mejia vs.Gabayan, G.R. No. 149765, 2005 Apr 12)
Requisites of the action for declaratory relief:
a) existence of a justiciable controversy;
b) controversy must be between persons whose interest are adverse;
c) party seeking declaratory relief must have a legal right in the controversy;
d) issue must be ripe for judicial determination;
e) must be filed before there is a breach or violation.

Who may be parties to the action:

a) all persons who have a claim or interest;
b) solicitor general if the action involves a statute, etc.
c) corresponding prosecutor or legal officer if involves an LGU, regarding ordinances;

May the court validly refuse cognizance of a declaratory relief action?

The answer is yes. The court can refuse cognizance when it would not terminate the uncertainty which gave rise to the action or when the declaration or constructions is not necessary and proper under the circumstances. 
A third party complaint is not available in declaratory relief actions considering that the purpose of the said action is only to seek a clarification or construction of the above subjects and that no positive relief or material relief is sought for by the party. (Cloribel vs. Com. Of Customs 77 SCRA 459)
For a petition for declaratory relief to prosper, the following conditions sine qua non must concur: (1) there must be a justiciable controversy; (2) the controversy must be between persons whose interests are adverse; (3) the party seeking declaratory relief must have a legal interest in the controversy; and (4) the issue involved must be ripe for judicial determination.(Multi-Realty vs. Mkati Tuscany G.R. No. 146726, 2006 Jun 16)

REVIEW OF JUDGMENTSAND FINAL ORDERS OR RESOLUTIONSOF THE COMELEC AND THE COA

The entire rule is a new provision. A judgment or final order or resolution of the said bodies may be brought to the SC directly on certiorari under rule 65 within 30 days from notice of the judgment order or resolution. 
The aggrieved party may however file a motion for reconsideration with the said bodies within the 30-day period and in case of denial elevate the matter directly to the SC within the remaining period but in no case be less than 5 days.
Note however, that the filing of the motion for reconsideration interrupts the period within which to file the petition. But the filing of the petition for certiorari itself does not stay the execution of the judgment, order or resolution of the said bodies unless so declared by the SC.
The petition shall be deemed submitted for resolution upon the filing of the comments thereon by the adverse party or upon the expiration of the period within which the party is allowed to comment. 
The exception is when the parties were allowed to submit memorandum or oral arguments. In such case, the petition is deemed submitted for resolution upon submission of the said memorandum or oral argument.

RULE 65

(CERTIORARI, PROHIBITION & MANDAMUS)

In general:

Certiorari is a writ emanating from a superior court directed against any lower tribunal, board or officer exercising judicial functions for the purpose of correcting errors of jurisdiction. Prohibition is a writ issued by a superior court directed against a lower tribunal, corporation, board or person for the purpose of preventing the latter from usurping a jurisdiction with which it is not legally vested. Mandamus is a command issuing from a superior court directed to some lower court, tribunal, board, corporation or person requiring the performance of some particular duty therein specified, which duty results from the official station of the party to whom the writ is directed, or from operation of law.

Compare and contrast: certiorari, prohibition and mandamus

CERTIORARI                       PROHIBITION                    MANDAMUS

Against whom directed:

Certiorari is directed against a tribunal, board or officer exercising judicial or quasi-judicial functions; Prohibition is directed against proceedings before a tribunal, corporation, board officer or person exercising judicial, quasi-judicial or ministerial functions; Mandamus is directed against a tribunal, board, person or officer exercising ministerial functions.
Certiorari and prohibition are applied when such officer, tribunal, board or person acted without jurisdiction, or in excess of jurisdiction or with grave abuse of discretion amounting to lack of jurisdiction; while mandamus is applied when such person, board, officer or tribunal unlawfully neglects the performance of an act or unlawfully refuses to perform an act required by law; or unlawfully excludes another from the enjoyment of a right to an office;
In all the remedies, there is no other plain, speedy or adequate remedy in law available to the aggrieved party.
As to Purpose:


Certiorari - To annul or modify the proceedings; Prohibition- To have respondent desist from  further proceeding with an act; Mandamus-To have respondent to do the act required by law and pay damages suffered, if any.

Certiorari is to correct errors of law or jurisdiction; Prohibition is preventive in nature; Mandamus is either positive or negative, that is as when a person is directed to perform a lawful act or when a person is directed to desist from usurping or excluding another from a right to an office. 

Note that the grounds for the filing of a petition for certiorari and prohibition are the same, that is, excess of jurisdiction, without jurisdiction or with grave abuse of discretion. These grounds must be properly alleged in the petition. Failure on the part of the petitioner to do so would be fatal to the case. It means that there must be facts alleged in the petition showing that the court committed said acts. (D’Marks vs. Buendia, July 31, 1970) 

A petition for certiorari must be filed within 60 days from the receipt of the notice of denial of the motion for reconsideration, if one is filed. If no such motion is filed the 60-day period commences to run from receipt of the order subject matter of the petition. (Adm. Matter No. 00-2-03-SC, Sept. 2000) 
This period shall be made to apply to all pending cases. (San Luis vs. Ca Sept. 13, 2001, Republic vs. Desierto August 23, 2001) It must be noted that the filing of a timely motion for reconsideration stops the running of the 60-day period to file a petition for certiorari under Rule 65. In case of denial, the petitioner is given a new 60-day period to file the petition. (Systems Factors vs. NLRC, Nov. 27, 2000)

QUO WARRANTO


It is a demand made by the state upon some individual or corporation to show by what right they exercise some franchise or privilege appertaining to the state which according to the constitution and law of the land, they cannot legally exercise by virtue of a grant or authority from the state.


It is brought generally in the name of the state against a usurper to a public office or against a corporation to challenge the exercise of a franchise (primary franchise) It may also be brought by an individual in his own name against an individual who usurps his public position or office.


When the action is commenced by the State:


The action for usurpation is commenced against an individual who:

a) Usurps intrudes into or unlawfully holds or exercises a public office, position or franchise;

b) Is a public officer who does or suffers an act which, by the provision of law, constitutes a ground for forfeiture of his office;

c) Is an association which acts as a corporation within the Philippines without being legally incorporated or without lawful authority to do so.


The filing of quo warranto proceeding is compulsory when the OSG is directed by the President to do so by reason of the fact that any of the above circumstances are proven to exist. It is discretionary when the OSG or public prosecutor is allowed to commence the action by leave of court at the instance of a private individual.


An individual in his private capacity may also commence such action when he is unlawfully deprive of the exercise of a lawful office by another who is a usurper or a person who does not have any right to he said office.


In any of the above-circumstances, the proceeding may be filed in the Supreme Court, Court of Appeals or Regional Trial Court exercising jurisdiction over the territorial area where the respondent or any of the respondents resides. A proceeding filed by the OSG maybe brought in the City of Manila, Court of Appeals or Supreme Court.


Time to plead: This is governed by the general rules on filing and periods of pleadings. 

Quo Warranto vs. Mandamus

In Quo Warranto there is an act of usurpation on the part of the respondent whereas in Mandamus, there is no act of usurpation but there is an unlawful exclusion from office;

In Quo Warranto what is disputed is the title to or authority or qualification or legality of any appointment to an office; while in Mandamus what is in issue is the legal duty of the person excluding to place the petition to the use and enjoyment of the right or office.

Petition for quo warranto must be commenced within one year after the cause of the ouster or right of the petitioner to hold such office or position. Any action for damages arising from a judgment in quo warranto must be instituted within one year after the entry of the judgment establishing the petitioner’s right to the office in question.

Eminent domain

It is the taking of private property for public use upon payment of just compensation.


The power of eminent domain results in the taking or appropriation of title to, and possession of, the expropriated property.

Requisites of taking in Eminent Domain: 

(1) the expropriator must enter a private property;
(2) the entry must be for more than a momentary period;
(3) the entry must be under warrant or color of legal authority;
(4) the property must be devoted to public use or otherwise informally appropriated or injuriously affected;
(5) the utilization of the property for public use must be in such a way as to oust the owner and deprive him of beneficial enjoyment of the property. (Didipio, et al. vs.Ramos, et al., G.R. No.  157882, 2006 Mar 30)


Expropriation of lands consists of two stages, to wit:

The first is concerned with the determination of the authority of the plaintiff to exercise the power of eminent domain and the propriety of its exercise in the context of the facts involved in the suit.  It ends with an order, if not of dismissal of the action, “of condemnation declaring that the plaintiff has a lawful right to take the property sought to be condemned, for the public use or purpose described in the complaint, upon the payment of just compensation to be determined as of the date of the filing of the complaint.

The second phase of the eminent domain action is concerned with the determination by the court of “the just compensation for the property sought to be taken.

It is only upon the completion of these two stages that expropriation is said to have been completed.  The process is not completed until payment of just compensation.(Republic vs. Lim, G.R. No. 161656, 2005 Jun 29)

FORECLOSURE OF real estate MORTGAGE
(Rule 68)

Note: The right of redemption is not recognized in a judicial foreclosure under Rule 68. The right of redemption in relation to a mortgage-understood in the sense of a prerogative to re-acquire mortgaged property after registration of the foreclosure sale-exists only in the case of the extrajudicial foreclosure of the mortgage. No such right is recognized in a judicial foreclosure except only where the mortgagee is the Philippine National bank or a bank or a banking institution. There then exists only what is known as the equity of redemption.


Equity of redemption is simply the right of the defendant mortgagor to extinguish the mortgage and retain ownership of the property by paying the secured debt within the 90-day period after the judgment becomes final, in accordance with Rule 68, or even after the foreclosure sale but prior to its confirmation.

Where a mortgage is foreclosed extrajudicially, Act 3135 grants to the mortgagor the right of redemption within one (1) year from the registration of the sheriff’s certificate of foreclosure sale. Where the foreclosure is judicially effected, however, no equivalent right of redemption exists. The law declares that a judicial foreclosure sale, ‘when confirmed by an order of the court, shall operate to divest the rights of all the parties to the action and to vest their rights in the purchaser, subject to such rights of redemption as may be allowed by law. Such rights exceptionally ‘allowed by law’ (i.e., even after the confirmation by an order of the court) are those granted by the charter of the Philippine National Bank (Act Nos. 2747 and 2938), and the General Banking Act (R.A.337). These laws confer on the mortgagor, his successors in interest or any judgment creditor of the mortgagor, the right to redeem the property sold on foreclosure-after confirmation by the court of the foreclosure sale-which right may be exercised within a period of one (1) year, counted from the date of registration of the certificate of sale in the Registry of Property.
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